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WISCONSIN COALITION FOR ADVOCACY
THE PROTECTION AND ADVOCACY SYSTEM FOR PEOPLE WITH DISABILITIES

TESTIMONY IN OPPOSITION TO AB 700
by
Jeffrey Spitzer-Resnick
Managing Attorney
Chair, Quality Education Coalition
February 7, 2006

As you are probably aware, the Wisconsin Coalition for Advocacy (WCA), is Wisconsin’s
designated protection and advocacy agency for people with disabilities, I am one of the
managing attorneys at WCA, leading our Schools and Civil Rights Team. Accordingly, a
great deal of my work involves special education advocacy and representation, including a
large number of cases and issues involving students with autism. In addition, I am the
chairperson of the Quality Education Coalition (QEC), Wisconsin’s only statewide coalition
of parents, advocates and educators, who work to improve Wisconsin’s system of delivering

special education.
WCA and QEC both share the sponsors of AB 700's concern that some school districts are
not doing an adequate job of implementing Individual Educational Plans (IEPs) for children

with complex needs related to autism. However, we do not believe that AB 700 moves
Wisconsin in the right direction to address these needs for the following reasons:

1. AB 700 perpetuates a growing disparity in access to resources based on the
diagnosis of a child rather than need. All children with disabilities have a nght to
2 well-implemented IEP and a right to reach their greatest potential; this is not
unique to children with autism. All children who benefit from good special
education services will be more independent and successful adults; this also is not
unique to children with autism. The Wisconsin legislature has focused much
emphasis in recent years on children with autism. This was understandable given the
change in Medicaid funding for autism services. Unfortunately, this focus has
unintentionally increased the inequity between families of children with autism and
families who have children with significant mental illness, physical dlsablimes or
developmental disabilities.

2. AB 700 also creates greater disparity in access to services based on a family’s
economic resources by requiring families to provide transpertation to an
alternative placement, and failing to cover the full cost of private schooling for
recipients of the so-called Autism Scholarship. Single parents, families without a
car, or families with both parents working full time will not have the flexibility
needed to provide transportation for their child and therefore will not be able to
participate in this program. Moreover, it is highly unlikely that private schools will
be able to educate children with complex needs related to autism for merely $15,000,
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per year. Once again, this means that low and moderate income families will not be
able to access this scholarship. It is truly ironic that the legislature is even
considering a scholarship for students whose families are wealthy enough to be able
to transport them and cover the additional costs of educating their children, beyond
those expenses covered by the so-called scholarship.

. AB 700 promotes the segregation of children with autism from our schools and
communities. While it is true that many Wisconsin schools need to do a better job of
educating and including all children with disabilities, it is also true that many
children with disabilitics are educated successfully with their peers. A critical
outcome of inclusive learning environments is that all children learn about
disabilities and how to accept and live with a diverse community of peers. If AB 700
becomes law, it will result in more children with autism ending up in segregated
school settings. When children do not have the opportunity to learn and live with
each other, what will prevent their continued isolation in potentially segregated
settings as adults?

AB 700 promotes a divestment in public education. We agree that school districts
face many challenges to implementing IEP’s for children with complex needs. We
believe the solution lies in improving the capacity of schools to do this for all
children. When schools learn how to maximize positive outcomes for one child they

.. can.use lessons. Jearned  for many children. . We. are..concerned -that this use.of .. .. .

targeted funds will lead to potentially private, segregated schools for children with
autism. Of course, it should be noted that no such school currently exist.

It could alse reinforce those public schools who would prefer not to deal with
students with autism, to send them elsewhere. If this happens, how will private
schools meet the requirements of federal IDEA law? They are not currently required
to do’ so. Who is responsible to assure implementation of the TEP? What is the
impact on children in the home district when funding leaves the district? How will it
be determined if and when the local school district needs to pick up the excess cost,
beyond the scholarship, if a private school is deemed the optimal placement for the
child, as current law currently requires?

IDEA and state special education law together provide a framework for a free
appropriate public education (FAPE) that meets the individualized needs of each
child. AB 700 does not fit into that scheme at all, and will cause confusion,
litigation, funding inequities, and segregation of children with autism. WCA. and
QEC believe that the greatest number of children will benefit from the effective use
of public education dollars if IDEA is adequately implemented. Wisconsin has failed
to provide the needed training, oversight and enforcement of IDEA to accomplish
this. This is a joint responsibility of local school districts and DPI. AB 700 does not
take Wisconsin in the right direction to improve educational outcomes for all
children. Therefore, I urge you to vote against this bill.
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WISCONSIN 7
ASSOCIATION OF
SCHOQOL BOARDS
TO: Senate Education Committee
FROM: Sheri Krause, Legislative Services Coordinator
DATE: February 7, 2006
RE: Assembly Bill 700

The Wisconsin Association of School Boards (WASB) opposes Assembly Bill 700,
which creates an Autism Scholarship Program. This legislation gives preferential
treatment to one set of children and poses several distinct problems for school districts.

The members of the WASB support collaborative efforts to meet the needs of all
children. However, AB 700 prioritizes one disability category regardless of actual need,
perpetuates the labeling of special education students, and allows other entities to
implement a child’s special education program while holding the resident school district
responsible for that program.

AB 700 would allow a child with autism to be eligible to receive a scholarship for special
education services with a public entity other than the resident school district or with a
private provider. The resident school district would lose up to $15,000 of state aid to
offset the cost of each scholarship regardiess of the student’s needs and the actual costs of
providing services.

School districts are increasingly funding a greater portion of their special education costs
with general program revenues due to insufficient state categorical and federal special
education aid. By reducing a district’s state aid payment to offset the costs of a
scholarship regardless of a student’s actual needs, the district may have to reduce services
and programs for all other students.

Furthermore, AB 700 will perpetuate the emphasis on diagnosing and labeling of children
rather than driving improved educational services for all children. The Autism
Scholarship Program created under AB 700 would only be open to students with autism,
which is a non-specific condition. A student exhibiting similar characteristics and
requiring similar services, such as a child with Down syndrome, would not be eligible
unless the parents pursue a dual diagnosis.



AB 700 also creates a number of legalistic problems for school districts. Under current
state and federal law, school districts are required to provide a free appropriate public
education (FAPE) and educate students in the least restrictive environment (LRE). In
addition, schools are required to meet the mandates dictated by the federal Individuals
with Disabilities Education Act (IDEA), the No Child Left Behind Act (NCLB), and
meet all state laws and rules.

Under AB 700, all of those requirements would still be in place. School districts would
be required to identify a child with autism, develop an individual education program
(IEP), implement the program and be held accountable for it. The child and his or her
parents, however, would have the option of applying for a scholarship under AB 700 and
utilizing another public or private provider to provide some or all of the child’s special
education services.

The resident school district would have no authority to appeal or deny a scholarship
application, no authority to select the provider and no authority to oversee the services
provided. However, the resident school district would fund the scholarship and be
responsible for the student’s academic achievement and non-academic success as
outlined in the IEP.

" Thus; we do not believe AB 700 would be in the best of interest of schoolchildren or
school districts. We urge your opposition to AB 700. Thank you.
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122 W. WASHINGTON AVENUE, MADISON, WI 53703
PHONE: 608-2537-2622 «» Fax: 608-2537-8386

Senate Education Committee

Sheri Krause, Legislative Services Director
February 7, 2006

Summary of positions

JOHN ASHLEY, EXECUTIVE DIRECTY

The Wisconsin Association of School Boards (WASB) strongly supports SB 519. The
WASB will provide supplementary information on AB 700. Thank you for your

consideration.
oo Bl Deseription oo ... Positiom. ... ..
+ "AB700 Creates the Autism Scholarship Program and grants rule- Opposes
S making authority.

AB 114  Allows school boards and charter schools to establish single-  Monitoring
sex schools and courses.

SB482  Adjusts the calculation of special adjustment aid and revenue ~ Monitoring
1imit when territory is detached to create a new school district.

SB 319 Requires an evaluation and longitudinal study of the SAGE Supports
Program.

SB 520  Requires school districts to report the number of hours of pupil  Monitoring
mstruction.

EXEC SESSION

Bill Description Position

AB 84  Provides flexibility on the number of school days required Supports*
each school term, while maintaining the current hours of
instruction required.

AB 84  In addition to the current law minimum requirement of 1,137  Opposes

Amend  hours of direct pupil instruction, requires that districts may not

schedule less hours than they offered in 2005-06.

*The WASB only supports the original bill and will oppose the bill if amended.
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From: Cekosh, Nick

Sent:  Wednesday, February 08, 2006 12:04 PM
To: Hogan, Rebecca

Ce: ‘deja@centurytel.net’

Subject: FW: Autism Scholarship Bill

Rebecca,

Flease add the e-mail below, from Carel Rogan of Delafield, to the Comumittee Report as written testimony in favor

of AB 700,
~ Thank you,

Nick Cekosh

Office of State Representative Kitty Rhoades
foint Commitiee on Finance

30" Assernbly District

. ‘ata%@&apxmiﬂﬁam g
POy Box 8953
MMadison, WT 53708

{608 2661526
(608) 282-3630 (fax)

From: David, Carcl, Jonah & Aidan Rogan [mailto:dcia@centurytel.net]
Sent: Wednesday, February 08, 2006 12:00 PM

To: Cekosh, Nick

Subject: Re: Autism Scholarship Bill

Nick,
Our home address is:

Carol and Dave Rogan
NI W31013 Wildwood Tr.
Delafield, W1 53018

Thank vou for submitting my testimony. We will continue to educate and advocate for this bill!

Carol Rogan

- Original Message ~----

From: Cekosh, Nick

To: David, Carol, Jonah & Aidan Rogan

Sent: Wednesday, February 08, 2008 10:22 AM

02/10/2006
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Subject: RE: Autism Scholarship Bill
Carcl,
I am one of Rep. Rhoades’ staff in Madison and she asked that I follow-up on your e-mail.

Your e-mail will be submitted as written testimony in favor of AB 700, the Autism Scholarship Bill,
however we need your home address for it to be submitted.

On behalf of Representative Rhoades, thank you for your support of this important bill.

Nick Cekosh
Office of State Representative Kitty Rhoades
Joint Commitiee on Finance

30" Assembly District

State Capitol, Room 320 East

P.O.Box 8953
Madisqn; W1 53708

(608) 266-1526
. (608) 282.3630 (fr)

From: David, Carol, Jonah & Aidan Rogan [mailto:dcja@centurytel.net]
Sent: Tuesday, February 07, 2006 10:25 AM
To: Rep.Rhoades

_ Subject: Autism Scholarship Bill

'.D'éaf:Mé.-R}.i{).'a&es, e

:
:s
,z
5

I am writing you in regards 1o the Autism Scholarship Bill. I am unable to make it to Madison to read
this statement personally, and ask that you please enter it as part of the effort to support the Bill.

My son, jonah, is 7 years old and is Autistic. Last year he attended a public school as a kindergartener.
While my son is diagnosed with Classic aufism and has many needs, including the need to learn all
academics ina one-on-one setting; our public school district would only allow him to have 30 minutes a day
with @ special-ed teacher. Therefore, my son learned virtually nothing academically from his entire past
school year, We also advocated for 4 months in order to get the administration to bring in trained
professionais to teach the staff how to work with Jonah. After the training was completed, the staff refused
to implement any of the recommendations made. Due to budgetary reasons, our Director of Pupil Services
did everything in her power to try and cut back the number of hours that our son had an aide with him at
school even though he needed assistance throughout his entire day.  The school! staff and administration
refused to draft an [EP that was specific to our son's needs and continually unilaterally changed the IEP,

Unfortunately, by the end of the year, we were forced to hire an attorney and file for due process against
our school district. We spent several months battling back and forth, but in the end reached an agreement
that we were satisfied with. This year, our son attends a private school. We were able to choose our own
aides for him, therefore we chose to have our senior therapist who runs our in-home therapy program. She is
highly trained in ABA/Verbal Behavior and has worked with our son for the past 3 years. We were also able
to hire a second aide who has 13 years experience with autism and ABA. Cur son is now in a classroom of
14 peers. His trained aides are with him for his entire day. The school has set up a private room right next
door to Jonah's homeroom class. Jonah stays in the classroom for everything that he is able to attend to and
benefit from. When the class starts something that he is unable to benefit from, his aide takes him to their
private room and works with him one-on- one. There is a monitor set up in the private room and in the

02/10/2006
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classroom: so that the aides can hear everything that the teacher is working on. As soon as they hear
something that they feel Jonah could benefit from, they immediately take him back into his classroom.
Jonah's school day 1s now completely specific to his needs, [ can tell you that our son has made more
progress in the last 5 months than he has made in the last 4 years in the public school system.
Academicaily, he has made tremendous progress. He is equal to his peers in both spelling and math and
very close to his peers in reading. Due to the facilitation of his trained aides, he has begun to engage with
other children and seck them out for interaction on the playground. Jonah has made remarkable progress in
ali areas.

i find it extremely frustrating that the only way we could get appropriate schooling for our son, was to
hire an attorney and prove that the public school was mistreating our son, There are many parents who are
struggling with the same situation and we need to take a step forward for our children and allow parents to
have some other alternative. [ cannot express to you enough, what a wonderful feeling it is to drop my son
off at schooi each day, knowing that he is leamning and benefiting from his entire school day and not
just "sharing oxygen" with the rest of the class as he did in the public school. There are parents who are
satisfied with the services that their children are getting from their school system, but for those who are at
the end of their rope, their needs to be alternatives. The autism scholarship bill is a huge step in the
right direction and would change the lives of many children and their families. Thank you for vour time,

Sincerely,

Carol Rogan

02/10/2006






February 14, 2006,
Dear Sengtors,

Fhave o neurological disorder called Asperger’s: Syndrome. 1 came fo the Capitol-on 2/07/06 eagerto
tell you-all why AB-700-is o “dire- need: for.so-many-kids-with- autism. Kids with far more difficulty than
myself. Kids whose parents have exhausted every avenue available, kids who aren't learning, aren't
growing. While the ‘systermn’ waits for them to tum 21,

But, just as when | was in school, despite my ability, to my frustration | was unable fo communicate, o
tell you why I'm in favor of AB-700. And likely would not have been able at that moment, to even fell
You my name.

bwas.insomething called sensory overload. This makes alf-'nomnal’ behavior impossible for me.-Unless:|.
can be ina comer and not have others ook at me, or smell:their breath; or the gross. clicking sounds

mouths mdke, or the loud lights: In overoad, i¥'s alt i can muster just-1o cope with the maossive amounts

ofzinformation. being fed to:my senses. information: your: brain deems 'minor detail’ and ignores,-my.
brain: fakes in- and assigns them ol as priority. imagine. adding to-that, the social pressure . autistic.
children-experience at school- none of which they can. process..

ft's foo bad | couldn't find my voice that day, for all the kids | could have helped. I'm upset since at all
the incredible misinformation | heard, especially from those that claim to advocate for the disabled. |
am familiar with their good intentions, but they do nof advocate for me, or my son - they aren't bad

-people; they just-don't always ask people like me and my son what we need, what we feel, whatwe

think. They have only the ability to advocate for what they think we want. Only the ability to imagine
how we feel,

When the Verona school system had totally fdiled my son, when he was no longer able to be there
without acting out all day long, the ‘appropriate’ solution by school was to have him go % the day
only. and 4-not 5 days o week. In addition, although it is:a public school the principal forbade me
{verbaity and in writing] to observe him at schiool to try and figure out what we could do for him. It fook :

a year of fighting, ‘only’ one wasted school veor of his life, uniit we encountered the one man we
were blessed enough fo have RESCUE our son - the last Superintendent of Veronag, Mr. Bill Conzemius. |
cannot stress encugh to you, how RARE it is, that parents encounter a person in his position that ‘gets’
autism. His plan: to put Vince between the wall and one teacher, in a finy corner with dividers around
them, all day. No class time, shared lunches or recess with the other kids. An enfire room in an afready
overcrowded district was gutted and rearranged for him, dividers were put up placing him in about a
6 X 6 foot space with one desk and one teacher and often an adide as well. And he began to
succeed! Many well meaning ‘advocates’ said this was contrary to FAPE. Not considering for how
many, FAPE = failure. FAPE is relative o the child, not the other way around. The action the school ook
would not be appropriate for all kids with autism, but wos absolutely so for my child af that fime.

it's too bad | couldn't find my voice that day, o tell you that story in person, and more so how RARE
that type of success story is for a child like mine, and a family like ours. It's unheard of really. The next
year, and foday still my son can attend class. Now he WANTS fo be included, and con finally leam!

The day | went to the Capitol, you did not get io see...i'm so much more lively and intelligent then the
shelt you observed stammering that day. | had so much in my brain to share with you all. But my eyes
and ears and skin and nose were so busy (with all the new information in the room) there was nothing
lett for the mouth, so it couldn move, The connection between brain and mouth was taken, like when
your tv goes out, temporarily. All the equipment is THERE, but somehow It becomes fuzz. | bombed so
badly, frying to explain at the Capitol that day, why AB-700 is not only more than fair, but as o mother
of an autistic child with no plans to utilize it, o bargain.



So'many of you seemed t6 think what the DPhwiites, what the IDEA Act states, is actually how it is...far
from it. Generally, an IEP is more worthless than used toilet paper. Any member of the senate not
aware of that should make a commitment to follow a family, just one, through the horror of getting
what is ‘appropriate’ for their child in the school system. Just once, visit the ‘Cuckoo’s Nest' in one of
the Madison areas high schools. See the conditions nof only the family but the child endures, courtesy
of the child's IEP. | cannot expidin, in so few words, the brutality of school, to the autistic kids that do
not belong there.

You should also know the worst word ever put in the IDEA Act, s ‘appropriate’. [t says nothing.
'‘Appropriate’ means one thing to a parent and another thing entirely to school administration
balancing o budget. Appropriate happens on paper, but rarely in practice.

Kids on the spectrum need fo leam social skills, much. in. the same way.a sfroke victim needs to feamn
motor:skills = for both, neurological pathways are- either.destroyed, or never were there. But they.can
be buill The so- colled . "disabled -children. with .autism” . one of the senators. wants - his kids 1o
"experience’...let me be: clear about the vulgarity of that statement; albeit | understand. his good.
intentions. ‘What the Senator's kids are often experiencing and being exposed to af school, is not a
child with o disability, but a child with a gaping open wound. An untreated condition, that causes
amongst other things, seif abuse/mutilation, self hote, severe depression, and ultimately both personal
and family destruction. Kids with autism are neurologically untreated and partially treated children.

Offen, education and medical need is intertwined..how do you separate the educational and

~medical aspects of leaming, the piercing sound of fluorescent lights for example? NOT by pulfing the

child in school with earplugs. Kids. with -autism, .are. medically: UNtreated. For many of them,;- asking
them 1o endure school is the samie as asking a-child with Spina Bifida todeave the wheelchair af home,
cause a:wheef chairis.a medical, not educational need:. sometimes the fwo cannot be separafed.
FAPE: the right of children with disabilities to bear school? Seven hours a day, five days o week, for their
entire childhood and young adulthood.

If it seems logical 1o you afl, if it mokes as much sense to you as to me, please gsk the very people who
are on the autistic spectrum, what they think about AB-700. | don't understand why this isn't being
done. | would be most happy, although completely incompetent in politics, to answer any personat
questions you would want fo ask me about my experience on the aufistic spectrum, Any person on the
autishic spectrum would, if they could. Why can’t they Ask yourself what type of educational systemn
they benefited from - cause it wasn't AR-700.

I ask that you pass AB-700 not for alt children with autism, but for those for whom it is ‘approprigie’. I'm
asking you to pass a currently unavailable choice for these children and their parents.

Sinceraly,

Lisa Claybom

2632 Stanbrook Street
Fitchburg, Wi 53711






L INTRODUCTION (”7?

A, MOM -

B. ATTORNEY -- I sit before you as a mother and as an attorney who has devoted
almost a decade to legal research regarding autism. My research makes it very clear that this
plan is a bargain and it would be fiscally irresponsible to vote against it.

iL THREE BEST REASONS TO SUPPORT THE AUTISM SCHOLARSHIP

A, . FLEXIBILITY - The building block of any successful special education program
is the IEP — the Individual Education Plan. Sugcessful programs are tailored to the individual,
not a one-size-fits-all program. Autism is often referred to as a spectrum disorder because
children with autism don’t fit into one neat category or box.  This scholarships gives parents —
AND EDUCATORS — the flexibility to develop a plan individualized for the particular student
crucial when you are dealing with a population like children with autism where the disability

_.covers such a broad spectrum

B. CONCENTRATE THE DOLLARS - Anyone can dream of a place where every
single school district had all of the funds needed to provide the very best trained and experienced
professionals specifically tailored to the needs of each and every one of the districts special
education students. The reality, however, is that even with the very best of intentions, districts
_ can’t all hire the best experts for every different situation they face.: Theresult is that the.
 districts money is diluted and spread too thin over such a wide area and population. The Autism

scholarship would allow scholarship funds to follow the student and concentrate those funds in
programs or centers or schools which then can hire the best available talent to concentrate on the
areas that need their expertise. A scholarship that makes the funding portable will naturally
concentrate the funds where they can do the most good rather than diluting them throughout the

various districts and therefore watering down the quality of services the students receive

C. AVOID LITIGATION -- Parents who want play therapy or sensory therapy for
their children do not sue school districts. Parents who want ABA therapy sue school districts IN
DROVES because they know their children can succeed and learn using proven methodologies.
The only reason these lawsuits haven’t yet made the news in Wisconsin is because Wisconsin
used to use federal money to provide full ABA programs. Now, frustrated parents here will do

N what parents in other states do—they will sue to force their school districts to provide effective
\L intervention. And they will prevail. 1didn’t say “win” because, when these cases happen, the
' only people in Wisconsin who will win will be the members of the big, wealthy law firms that
\S‘% represent school districts.

T have brought for you a copy of the most recent lawsuit in which the Supreme Court sided with
\\ the parents against a school district that paid its lawyers almost 3 million dollars in legal fees!

, w\“\;\ e/ﬁ ‘ N\Q/ - ‘\(\/ - 0
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Though the parents will recover hundreds of thousands of dollars for a private ABA placement,
precious time, money, and effort were wasted.

.  ARGUMENTS AGAINST THE AUTISM SCHOLARSHIP ARE NOT PERSUASIVE

A. THE SCHOLARSHIP DOESN’T FORCE ANY PARTENT OR CHILD OUT OF
A PROGRAM THAT IS WORKING OR A SCHOOL THAT IS MEETING THE NEEDS OF
THE CHILD — Nothing in the proposed scholarship program would compel a parent to move a
child out of a district or program that is working for that child. Districts that are meeting the
needs of their autistic students have nothing to fear from this scholarship program.

B. THE SCHOLARSHIP DOESN’T TAKE MONEY OR OPPORTUNITY AWAY
FROM CHILDREN OR FAMILIES WITH CHILDREN WITH OTHER DISABILITIES -- This
plan won’t affect children with other disabilities so long as the school districts are fulfilling their
obligations to those children. Ifthe districts are meeting their obligations to children with other
disabilities, an Autism Scholarship won’t change a thing for those children. If the districts are
not, then their parents, the department, and you as legislators should hold those districts
accountable. But, that has nothing to do with this proposed Autism Scholarship

C. THE SCHOLARSHIP DOESN’T CHANGE THE WAIVER SYSTEM NOW IN
PLACE - The medicaid waiver system now in place is the result of tough legislative and
administrative decision making and no one wants to take anything away from the program or
from the parents and children who rely on it. Especially for children in the “intensive” program,
the medicaid waiver is essential for meeting the medical needs of auntistic children throughout
Wisconsin, however, these children have educational needs as well as medical needs. The
medicaid waiver gave parents flexibility to find the kind of medical care and therapy best suited
to their children. An autism scholarship program provides parents the flexibility to do the same
thing in education — to find placements and programs best suited to their child’s individual needs.

IV. URGE YOU TO VOTE FOR THE AUTISM SCHOLARSHIP PROGRAM - LISTEN
TO THE PARENTS WHOSE CHILDREN ARE IN NEED NOW m-em
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First, I'd like to start with mentioning that the Autism Society of WI does
NOT represent my children my family or me.

My wife and I have two boys with Autism. We are currently én’ our second
public school. We removed our boys from the first school in which they
were enrolled because when the younger of my 2 autistic children was 3
years old at our neighborhood school they locked him in a room no bigger
than my clos'_eg.:_fl‘his occurred on more than one occasion; but because
they were unable or unwilling to provide adequate and appropriate
documentation, we will never know for sure how often. Lucky for us our

~ Senior therapist was _c_}_bs_erving that day and toid us about this. When she

asked them how often they had to carry him to thls rdbm'; their répiiés
were "it is a pretty regular thing". When the teacher was asked if this
method was effective for him; the reply was "not really, he cries, he gets
tired and he falls asleep”. We had no idea this was occurring, there had
been no communication with us and we had NEVER given permission for
this to occur to our 3-year-old child. Their rational was that they were
trying to help him "calm down" because he would have physical outbursts
when transitioning from one classroom to another or from one activity to
another, a very common occurrence for children with Autism and a task
that is EXTREMELY difficult for a nonverbal child with Autism.

We immediately asked for help from the school district’s autism consuitant,
but the school turned down the training, believing that they didn't need



any help. It was clear to us that fhey had been teaching this way for 20
years and weren't about to make changes in teaching methods for us.

I wish I could say ours was a unique experience but unfortunately there
are many more instances that the people in this room and even more
across the state of Wisconsin that could share with you.

We were fucky that at about that same time, we were able to access in
home autism treatmentf;mawheme The boys were both prescribed 35
hours one on one teachmg in the areas of communication, self help skills,
academics and social skills. The teaching is done by and supervzsed by

" “individuals specially trained to teach children with Autism.

After 1.5 years of prowdmg our boys teaching only in our home we siowly
re-integrated the boys back mto a different school and are pleased with the
progress that both boys continue to make with the combination of school
and 25-35 hours per week per child of in home autism treatment through
the Children’ s Waiver. The good news is that the boys are doing well...the
bad news is that in just a month, both boys will be "cut" from the intensive
 portion of the waiver that provides for the intensive teaching that the boys
receive in our home.

It is great to watch your children make progress with a combination of

both efforts from school and autism specialists in the home program. We
lived through a terrible school situation that we removed our boys from.



We hate to think what would havé_: happened if we hadn't had the State of
Wisconsin in home autism treatment 35 hours per week to rely upon when
we removed our boys from the school? We had a choice at that time. In a
month, we will no longer have a choice if things start to fall apart for the
boys again. Should this occur, we would like to have the option available to
allow us to offer them a place and program to receive an education by
people that have had significant training in techniques to handle autistic
children and how to best educate autistic children. Children with autism

really do fall between the cracks. The teachers want to help but admit that

there isn't enough funding. School administrators will tell you the same

AN

thing but will finish their statement with "but don't tell anyone that I saud

that". Many educators don't know what to do with them. Insurance
companies don't recognize their diagnosis as a medical condition and
therefore will not provide ANY support for treatment options.

Having the Autism scholarship available is another choice. It is not
something everyone will use or need. Much like the vast differences
amongst children with Autism, there is a vast difference in each child's
needs and responses to treatments or traditional education. Please vote to
support the Autism scholarship. It will not adversely affect our current
schools and will allow us another choice to offer my children an
appropriate, adequate education and a future. Please give us the option to
send our children to a school that has pulled together people who are
specially trained in teaching children with autism and who want to teach
children with autism.



Please support my family and hundreds of others across Wisconsin by
simply giving us a choice if we need it.
Thank youl.
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seerweek the Madison Tag Parents have a presentation scheduled called Genius

Denied: How to Stop Wasting Qur Brightest Young Minds. As a parent of 3 children,

all gifted, one LD and ADHD, I have done a lot of research and found that in some
circumstances the public school is either unable or unwilling to provide many .

Thad et *""Wﬂ&M 5})\:’!“{’ .
children with an appropriate educational opportunity. It took me years to

A

understand this and more years to find a better fit for myc’:};ﬂd who was ill everyday
at the thought of going to school. The minute 1said he could stay home I could see a
visible blanket of relief engulf him. After raising one chﬂd and working on raising 2
more, I feel that their educational experience 1sm the most important things
ti;aﬁ 1.:he.ym\n.nll face in thelr developmental years Iam here to request that ‘v“ou.«:hers(’\’“r
be a way to help that happen. Ialso hope that all children’s education is not only an
ennc:hmg expenence but safe and good as well. The goal for all should be to help
each other to become as mdependent and HAPPY as we possibly can. Great
differences in ability make for great challenges. Ask any teacher who is expected to
teach to ability spans of 5 or more years difference in one classroom with one
curriculum. THEN add behavioral and emotional struggles, both the students and the
teachers and you have asked the impossible. Then, we say it is our teachers who are
failing. How could we expect it to be different? There is a way, but in some cases it is
extremely costly. Autistic children and their families cannot face the challenge of

raising and teaching alone. They need assistance from the entire community. [

strongly believe that while the majority of children are well served in the public
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setting, it does not address and serve all the possible needs. When we fail a chxld we . C

have failed ourselves. Please allow parents to make the choice of where and how to %4’ £

best educate children by adequately funding their choice. This will help keep these {, s,
il " 'R
i”’v .».’ ) e ‘f
kids learning curves as high as possible and stop wasting ANY YOUNG MINDS. T g
S

Please help fund these kids” education in the best situation at the given time, whether /i
it be through home, public or private education. Being fair doesn't mean giving
everybody the same thing, it means giving everybody what they NEED. Thomas

Jefferson writes of the pursuit of happiness, our children should be able to live in

happiness and iPURSUE it for their own children. Thank you.
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US Supreme Court Refuses to Hear Local Lawsuit
By Lauren Remillard

News 12

Oct 11, 2005 5:44 PM EDT

Maureen Deal feels relief over the Supreme Court's decision... "In the last six
years it's been a big roller coaster financially, emotionally, we feel we've done
the right thing for Zachary, we also know that we hope it's helped other
children with disabilities.”

The Deals sued the Hamilton County school board six years ago. They claim
the school system failed to provide their now 11-year old autistic son Zachary
with sufficient special needs education.

Maureen Deal: "You know, we weren't asking for the moon, we weren't asking
that every child in Hamilton County with autism receive an ABA program and
be in regular ed as much as they can, we just wanted what was right for
Zachary and that's what school systems need to realize."

Hamilton County School board members cail the decision a disappointment,
but insist they continue to comply with the Individuals With Disabilities
Education Act.

. Board Member Joe Conner: "We had, I thought, a very sound basis in filing the
" appeal and reasons for it...I stand by that, regardiess of the decision."

The school board spent millions fighting the lawsuit. But the litigation does not
end here. The case returns to federal court for review, and to decide how
much of a settlement the Deals will receive. :

Joe Conner tells News 12 school board members may decide their next move
as soon as Thursday, when they meet in executive session.
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OPINION

ALGENONL.MARBLEY, District Judge. This case arises under the Individuals with Disabilities
Education Act, 20 U.S.C. §§ 1400 et seq. ("IDEA™), and corresponding Tennessee laws and rules.
Plaintiffs-Appellants, Maureen and Phillip Deal (the “Deals”™), bring this action for and on behalf of their
autistic son, Zachary. Defendant-Appellee is the Board of Education of Hamilton County, Tennessee (the
“School System”). Plaintiffs-Appellants appeal the decision of the district court reversing in part and
affirming in part the decision of the administrative law judge (“ALJ”) who presided over the administrative
hearing. Plaintiffs-Appellants assert that the School System failed to provide Zachary with a “free and

*

The Honorable Algenon L. Marbley, United States District Judge for the Southern District of Ohio, sitting by designation.
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appropriate public education” (“FAPE”) in Zachary’s “least restrictive environment” (“LRE”) and that they
therefore are entitled to reimbursement from the School System for the education that they provided Zachary
attheir own expense. The ALJ found several procedural and substantive violations of the IDEA and ordered
the School System to pay some of the reimbursement sought by the Deals. The district court found no IDEA.
violations and reversed the reimbursement ordered by the ALJ. Based on the following analysis, the Court
AFFIRMS in part and REVERSES in part.

I. BACKGROUND
A. Factual Background

In 1997, when Zachary was three years oidi the School System and the Deals developed Zachary’s
first “individualized education program” (“IEP”).” Pursuant to the terms of the IEP, Zachary attended a
preschool comprehensive development class (“CDC”) at Ooltewah Elementary School. While Zachary was
assigned 1o Ooltewah, his parents, in September 1997, began to teach Zachary outside of school using a
program developed by the Center for Autism and Related Disorders (“CARD”). According to the AL, this
program is patterned aftera meth{}dolegji for treating autistic children developed by Dr. Ivar Lovaas at the
University of California at Los Angeles.” The CARD program consists of one-on-one applied behavioral
analysis (“ABA”} that relies heavily on extremely structured teaching and comprehensive data collection
and analysis.

__OnMay 11, 1998, an IEP team met to consider extended school year (‘ESY”) services for Zachary.

The Deals, convinced that Zachary was making exceptional progress because of the one-on-one ABA
program they were funding in their home, requested that the School System fund a 40-hour per week home
based ABA program for the summer, as well as provide for year-round speech therapy. The School System
refused to fund the parents’ program and likewise refused to provide the Deals with data regarding the
efficacy of the School System’s approach to teaching autistic children. Instead, the agreed upon LEP
provided for ESY services consisting of three 45 minute speech therapy sessions per week.

On October 9, 1998, an IEP meeting was held to develop Zachary’s 1998-1999 IEP. The 95-page
IEP, dated October 15, 1998, providegl, among other things, for 35 hours per week of special education
instruction, with many explicit goals.” Zachary also was to receive related services, including physical
therapy and speech therapy. The Deals filed a “minority report” requesting that the School System fund
their private ABA program in the home. The School System convened additional IEP meetings that were

Zachary has been diagnosed with autism spectrum disorder, hereinafier referred to as “autism™:

*Autism” means a developmental disability, which significantly affects verbal and nonverbal
communication and social interaction, generally evident before age three (3), that adversely
affects a child’s educational performance. Other characteristics often associated with autism
are engagement In repetitive activities and stercotyped movements, resistance to
environmental change or change m daily routines, and unusual responses to sensory
experiences.

TN Bd. Educ. R. 0520-1-9-.01(15)(a). Zachary exhibits certain of the characteristics associated with autism, including deficits
in communication and soctal interaction.

zDr, Lovaas, in his seminal research conducted in the 1980s on methodologies for teaching autistic children, achieved
extraordinary results. Virtually all students m his study group showed significant improvement, and his best outcome students
exhibited dramatic gains in }Q and in their ability to function within a regular educational setting. A follow up study published
m 1993 found that 47% of the students who had received Dr. Lovaas™s intervention went on to become “indistinguishable” in their
regular education classrooms. he ALJ found that Lovaas style interventions of ten hours per week or less have no effect.

3T‘he School System informed the Deals that several teaching methodelogies would be utilized for Zachary, including discrete
trizl teaching, incidental teaching, activity-based learning, and structured teaching.
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attended by the Deals in November 1998, December 1998, February 1999, and March 1999 to discuss
Zachary’s progress and the Deals’ concerns. During the 1998-1999 school year, Zachary attended the
School System’s program only 16% of the time.

Ata May 24, 1999, IEP meeting, the Deals requested an ESY program of 43 hours per week of one-
on-one ABA therapy and 5 hours per week of speech therapy. The 1EP team determined that it could not
document any regression Zachary would suffer without ESY services due to his lack of attendance at the
School System’s program, so the School System declined to offer any ESY services.

On Auogust 20 and again on August 25, 1999, an IEP team met to develop an IEP for Zachary for the
1999-2000 school year. The School System proposed that Zachary would, in addition to his CDC classes,
_attend a regular kindergarten classroom three times per week for 15 minutes each. He would also have
“lunch with a regular kindergarten class. The time spent with the regular class would increase as Zachary
- wasable to tolerate it.. Zachary would have with him a classroom assistant familiar with and trained to meet

his needs. The proposal included specific goals and objectives; ‘Teaching methods would include one-on-
- one discrete trial teaching; the use of picture cues; incidental teaching to provide an opportunity for carry
over and application offearned skills; continualuse of functional communication techniques; activity-based
instruction; the use of music, story telling, and reading; and other techniques. The proposal also provided
for speech and language therapy for 30 minutes five times per week, occupational therapy two times per
month, and physical therapy for 30 ‘minutes once a week.

On September 2, 1999, Zachary began attending a private preschool, the Primrose School, at which
his parents had enrolled him. Zachary attended a regular pre-K class at the Primrose School for 3 hours per
day, 2 days per week, with a personal aide paid for by the Deals. On September 7, 1999, the Deals informed
the School System of their rejection of the TEP in favor of the private program. The Deals’ disagreement
with the 1EP stemmed from their belief that Zachary should spend more time in a regular education
classroom, as well as their desire io have the School System pay for the CARD program or offer similar
ABA therapy. On September 16, 1999, the Deals requested a due process hearing under the provisions of
the IDEA. Zachary did not attend public school at all during the 1999-2000 school year. 2

On August 11, 2000, an IEP meeting was held to develop an IEP for Zachary for the 2000-2001
school year. The proposed IEP called for Zachary to be placed primarily in a regular education kindergarten
class at Westview Elementary School. The IEP included specific goals and objectives and provided for
various support services, including pre-teaching and re-teaching sessions. The full school day and week
program included related services of speech therapy and occupational therapy. The Deals rejected the TEP
and continued to insist that the School System pay for their private ABA program for Zachary. Zachary did
attend Westview that year, but only part time.

B. Procedural History

The administrative hearing requested by the Deals on September 16, 1999, began on March 15,
2000, and concluded on February 13, 2001. The hearing encompassed 27 full days of testimony from 20
fact and expert witnesses. The ALJ also reviewed tens of thousands of pages of exhibits, viewed several
video tapes, and personally observed Zachary in a number of settings.

In an opinion and order dated August 20, 2001, the ALJ made explicit credibility findings as to all
20 witnesses and provided 191 findings of fact. He also announced the following legal conclusions:
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(H The School System violated the procedural requirements of the IDEA by
predetermining, pursuant to an unofficial policy of refusing to consider “Lovaas §tvle
ABA,” that the School System’s extant program was appropriate for Zachary.

2) The Scheol System’s failure to have regular education teachers attend the IEP team
meetings also constituted a procedural violation.

(3} These procedural violations themselves amounted to denial of a FAPE.

4) The School System had substantively violated the IDEA by failing to Jprovide a

proven or even describable methodology for educating autistic children.
&3 An 'additiona'i_".substanﬁve violation resulted from the School System’s failure to
- provide Zachary with 30 hours per 'Wfﬁk of the intensive Lovaas style ABA thathad -
~ been proven to be effe__ct'ive forhim.” = - '

6 - The ‘School System also. substantively violated the IDEA by failing to provide

Zachary with ESY services in 1999.
N The Deals were not entitled to reimbursement for private evaluations of Zachary.
(8) 7 Thie Deals weré entitled to reimbiursement for up to 30 hours per week of the home

based ABA services they had provided to Zachary, and the School System was to
continue to reimburse the Deals for such services until a properly constituted IEP

team, which must include at least one expert in and advocate for Lovaas style ABA,
had developed an IEP for Zachary that included at least 30 hours per week of Lovaas
style ABA.

o ‘The School System did not sufficiently consider the LRE requirement of the IDEA. ..
o ' -indeveloping Zachary’s'1999-2000 TEP; but the Deals nonethéless were not entitled
to reimbursement for Zachary’s tuition at the Primrose School because they failed
to provide the School System with the required statutory notice.

4’l‘he ALJ concluded that the School System's refusal to offer Lovaas style ABA was based largely on cost considerations.
Indeed, the School System had never funded an intensive Lovaas style ABA program, despite the dramatic difference in results
between such a program and the standard School System program: under the strongest evidence offered by the School System,
only 14% of autistic chiidren receiving only the School System program went on to become “indistinguishable” from the children
in regular education classrooms. School System representatives even acknowledged the effectiveness of Zachary’s ABA program:
one representative told the Deals that there were things she wished she could recommend for Zachary but then she would have
to give them to everyone. The ALJ found that the School System should, at the very least, have informed the Deals about the
Lovaas style of ABA and explained why it would recommend against such a program.

5’I‘he School System methodology, described as an “eclectic” approach, invoived the use of various components from other
methodologies, primarily Treatment and Education of Autistic and Related Communication Handicapped Children (“TEACCH”).
In his factual findings, the ALJ found TEACCH to be “a cradle to grave support system based on the assumption that the core
chnical problems in autism are lifelong.” The ALJ found TEACCH, a less expensive program than Levaas style ABA, to be “a
humane and effective methodology for addressing the needs of older autistic children and younger autistic children who have not
showr or who are incapable of making the progress and 1Q gains demonstrated by Lovaas style ABA.” The ALJ credited the
expert testimony of Dr. James A. Mulick, who stated that, out of almest 2,000 autistic children he had evaluated, the only ones
he had seen who had become “indistinguishable” in a regular education setting were those who received intensive Lovaas style
ABA.

GTha ALl described the “remarkable” progress that Zachary had achieved through the Lovaas style ABA and found that the
continuation of such a program was appropriate because any other methodology would actuafly retard his education or
development.
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(10)  The School System had mishandled its obligation to provide the related services of physical
therapy, occupational therapy, and speech therapy to Zachary and therefore was required to
reimburse the Deals for any out of pocket costs they had incurred in providing such related
services to Zachary.

(11)  The Deals have no night to veto competent providers of services called for in a properly
constituted IEP,

(12)  Zachary Deal was the prevailing party.

On October 1, 2001, the Deals initiated review of portions of the ALJ’s decision in the district court.
‘They sought reimbursement of certain expenses that the ALJ had declined to award, as well as attorney’s
fees for the administrative hearing. The School System filed a counterclaim seeking reversal of the ALJY’s
determmations that the failure to offer Zachary a “Lovaasstyle” program violated Zachary’sright to aFAPE

and that the Deals were entitled to reimbursement for privately obtained related services.

- 'On May 30, 2002, the School System requested that the district court hear additional evidence
pursuant to the IDEA’s “additional evidence” provision, 20 U.S.C. § 1415(i2)(B)(ii). By opinion and’
order dated Aungust 16, 2002, the district court granted:the School System’s request to discovery and/or
submit testimony from 11 witnesses, including 4 expert witnesses who had not testified before the ALJ and

_.who had had no dealings with the School System or Zachary until after the ALJ rendered his decision. The. . . ...

district court permitied discovery of the testimony of four additional witnesses who were able to provide
knowledge of Zachary gained subsequent to the administrative hearing and three witnesses who had testified
before the ALJ, though it cautioned the School System that it would only hear evidence limited to the issue
before the court-whether the IEP proposed for the 1999-2000 school year was reasonably calculated to lead
to educational benefits. The School System also received permission to submit Zachary’s complete
educational records as well as the complete records of Dr. Susan Speraw, the Deals’ expert.

- After a series of nationwide depositions and substantial additional document discovery conducted
y the School System, the “additional evidence” trial ‘was held on January 23 and 24, 2003. The district
court heard testimony from two School System lay witnesses and four expert witnesses and received 24
exhibits into evidence. The Deals did not offer any additional evidence, despite the district court having
indicated that they would be permnitted to do so..

In an opinion and order dated March 4, 2003, the district court reversed in part and affirmed in part’
the ALY’s decision. The courtruled that there had been no procedural or substantive violations of the IDEA
and that the Deals were not entitled to any reimbursement relief. The district court held that the ALJ had
erred in exalting the Deals’ preferred educational methodology above other appropriate methods. This
appeal foilowed. Plaintiffs-Appeliants argue that the district court erred by (1) allowing and relying upon
Defendant-Appellee’s additional evidence; (2) failing to take judicial notice of federal court filings
challenging the credibility of one of Defendant-Appellee’s experts; (3) reversing those aspects of the ALT's
decision that found violations of the IDEA and granted reimbursement to Plaintiffs-Appellants; and (4)
awarding costs to Defendant-Appeliee.

H. STANDARD OF REVIEW

Inan IDEA action, the district court “(i) shall receive the records of the administrative proceedings;
(11) shall hear additional evidence at the request of a party; and (ii) basing its decision on the preponderance
of the evidence, shall grant such relief as the court determines is appropriate.” 20 U.S.C. § 1415(i))(2)(B).
The Supreme Court has construed this provision to mean that an initial reviewing court should make an
independent decision based on the preponderance of the evidence but also should give “due weight” to the
determinations made during the state administrative process. Bd. of Educ. of the Hendrick Hudson Cent,
Sch. Dist. v. Rowley, 458 U.S. 176,206 (1982). Although reviewing courts must not “simply adopt the state
administrative findings without an independent re-examination of the evidence,” Doe ex rel. Doe v.
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Metropolitan Nashville Public Schools, 133 F.3d 384, 387 (6th Cir. 1998), neither may they “substitute their
own notions of sound educational policy for those of the school authorities which they review,” Thomas v.
Cincinnati Board of Education, 918 F.2d 618, 624 (6th Cir. 1990) (quoting Rowley, 458 U.S. at 206). The
amount of weight due to administrative findings depends on whether the finding is based on educational
expertise. McLaughlin v. Holt Pub. Sch. Bd. of Educ., 320 F.3d 663, 669 (6th Cir. 2003). “Less weight is
due to an agency’s determinations on matters for which educational expertise is not relevant because a
federal court is just as well suited to evalvate the situation.” Id. “More weight, however, is due to an
agency’s determinations.on matters for which educational expertise is relevant.” 7.

According to this “modified de novo” standard of review, “a district court is required to make
findings of fact based on a preponderance of the evidence contained in the complete record, while giving
some deference to the fact findings of the administrative proceedings.” Knable ex rel. Knable v. Bexley City
Sch. Dist., 238 F.3d 755, 764 (6th Cir. 2001). This Court, in turn, applies a clearly erroneous standard of
Teview to the district court’s findings of fact and a de novo standard of review tolits conclusions of law. 7d.-
Mixed questions of law and fact, including the question of whether a child was denied a FAPE, are reviewed
de novo, /d. at 766 (citing Tucker v. Calloway County Bd. of Educ., 136 ¥.3d 495, 503 (6th Cir. 1998),and .
W.G. v. Bd. of Trustees of Target Range Sch. Dist. No. 23,960 F.2d 1479, 1484 (9th Cir. 1992)). This Court
also must accord due deference to the state administrative hearing officer’s decision. McLaughlin, 320F.3d
at 669,

- Acdistrict court’s-decision regarding additionalevidence inan IDEA case willt be reviewed forabuse

of discretion. Knable, 238 F.3d at 772 (citing Metro. Gov't v. Cook, 915 F.2d 232, 234 (6th Cir. 1990)).
A district court’s refusal to take judicial notice likewise will be reviewed for abuse of discretion. Toth v.
Grand Trunk R.R., 306 F.3d 335, 349 (6th Cir. 2002). An award of costs to a prevailing party also is
considered under an abuse of discretion standard. Jefferson v. Jefferson County Pub. Sch. Sys., 360 F.3d
583, 591 (6th Cir. 2004).
| _ HL DISCUSSION =
A. Additional Evidence

This Court has taken an expansive view of the scope of additional evidence that may supplement
the administrative record. See, e.g., Metro. Bd. of Pub. Educ., Metro. Gov'tv. Guest ex rel. Guest, 193 F.3d
457, 463 (6th Cir. 1999); Cook, 915 F.2d at 234, This Court has declined to adopt the narrow position of
other circuits “that additional evidence is admissible only in limited circumstances, such as to supplement
or fill in the gaps in the evidence previously introduced.” Cook, 915 F.2d at 234 (rejecting central holding
of Town of Burlingtonv. Dep’t of Educ., 736 F.2d 773 (1st Cix. 1984), aff'd on other grounds, 471 1.S. 359
(1985)). Rather, “‘[a}dditional,’ in its ordinary usage, implies something that is added, or something that
exists by way of addition. To “add” means to join or unite; the limitation on what can be joined inherent in
the term ‘supplement’ is not present in the term ‘add.”” Jd. While the determination of which additional
evidence to allow rests within the sound discretion of the district court, Knable, 238 F.3d at 772, the court
should take care to limit additional evidence to what is necessary for consideration of whether the original
IEP was reasonably calculated to afford some educational benefit. Guesr, 193 F.3d at 463 (finding that the
district court exceeded its jurisdiction to the extent it used additional evidence to rule upon issues beyond
those presented to the ALJ}.

Here, Plaintiffs-Appellants have not given this Court any basis for concluding that the district court
abused its discretion in permitting (1) the testimony of four additional expert witnesses who addressed the
Lovaas study and accepted principles for educating autistic students; (2) the testimony of two additional fact
witnesses who had worked with Zachary in the 2001-2002 school year, limited in scope to the extent to
which their observations were relevant to the challenged decisions for the 1999-2000 school year; or (3) the
ntroduction of new documentary evidence, consisting of the curricula vitae of the expert witnesses who
testified, records regarding Zachary’s educational progress, and the results of psychological evaluations
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conducted by certain experts. There is no evidence, for example, that the district court used the additional
evidence to go beyond the scope of the matters before the ALJ; indeed, the district court took great care to
limit testimony to matters relevant to the 1999-2000 IEP.

Plaintiffs” main argument seems to be that, under the Burlington factors, the allowance of so much
additional evidence was simply unfair. This Court, however, has rejected the narrowness of the Burlington
analysis, choosing instead to give great latitude to district courts, and has recognized that additional expert
testimony, in particular, might be especially helpful to district courts.” Cook, 915 F.2d at 234, There is no
prohibition, in either the statute or the case law of this Circuit, against the district court allowing even a
large amount of additional evidgnce if it will add something to the administrative record or assist the court
in deciding the 1ssues before it.” See 20 U.S.C. § 1415(1)(2)(B) (stating that the district court “shall hear
additional evidence at the request of a party”). This Court therefore AFFIRMS the district court’s
allowance of additional evidence.

. Plaintiffs-Appellants also contend that the district court failed to exercise its “gatekeeper” function
under Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999}, and Daubert v. Merrell Dow Pharmaceuticals,
Inc., 509 U.S.-579 (1993), by allowing allegedly unreliable expert testimony. In particular, Plaintiffs-
Appellants attack the district court’s failure to exclude the “plainly erroneous” testimony of Dr. David
Rostetter and the “after-the-fact” testimony of Dr. B.J. Freeman. Plaintiffs-Appellants provide no legal
arguments, however, and instead argue facts going to the witnesses’ credibility: they contend that the

- district court gave undue weight to the testimony of Dr. Rostetter and, to-a lesser extent, Dr. Freeman, Buf

see Daubert, 509 U.8. at 596 (“Vigorous cross-examination [and] presentation of contrary evidence . . . are
the traditional and appropriate means of attacking shaky but admissible evidence.”).

In Daubert, the Supreme Court held that district courts must act as “gatekeepers” 1o protect juries
from misleading or unreliable expert testimony by assessing the reliability of the expert’s principles and
methodologies used to reach the expert opinion or conclusion. Daubert, 509 U.S. at 589, 592-93. Factors
to be considered in assessing reliability include whether the expert’s theory may be tested or refuted, the

degree of acceptance of the theory or technique within the relevant community, and whether the theory has’

been a subject of peer review or publication. Id. at 593-94.

The problems with Plaintiffs-Appellants’ argument are manifold. The “gatekeeper” doctrine was
designed to protect juries and is largely nrelevant in the context of a bench trial. Furthermore, this Court
is not in the business of dictating to district courts the amount of weight they must give to certain expert
opinions. Plamtiffs-Appellants simply have not demonstrated either that the district court abused its
discretion by hearing this testimony, General Electric Co. v. Joiner, 522 1U.8. 136, 138-39 (1997), or that
any of'the distric{ court’s factual findings based upon these expert opinions were clearly erroneous, Knable,
238 F.3d at 764." Even if this Court were to analyze the admissibility of Dr. Rostetter’s and Dr. Freeman’s

7PIainiiffs-AppeHants cite to Knable, where this Court upheld a district court”s refusal to allow into evidence the deposition
testimony of a psychologist in part because the testimony was developed aficr the administrative hearing. Knoble, 238 F.3d at
771-72. What Plaintiffs-Appellants do not mention is that the district court in Knable had also found the proffered testimony to
be duplicative of evidence presented at the administrative hearing, id. at 771, whereas here, the district court took pains to avoid
repetitive testimony. Regardless, Knable does not control this case because the Court in Knable merely held that the district court
had not abused 1ts discretion. I, at 772,

BA district court could, of course, be found to have abused its discretion if 1t allowed additional evidence “to change the
character [of] the hearing from one of review 1o a trial de novo” or if, for example, one party unfairly reserved its best evidence
for trial. Cook, 913 F.2d at 234-35 (quoting Burlington, 736 F.2d at 791). There is no evidence, however, that such was the case
here.

Indeed, Plamtiffs- Appellants are not zble to point to any real reliance by the district court on the opinions of these experts.
Dr. Rostetter, for example, s mentioned only once in the district court’s opinion. Plaintiffs-Appeilanis express particular concern
that the district court relied on and apphed the “unprecedented and impermissibly low standard” articulated by Dr. Rostetter.
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testimony under the Daubert factors, the testimony readily would meet the threshold for admissibility. Dr.
Rostetter is a nationally recognized expert in the field of IDEA compliance who has published and presented
extensively in the field, who assisted in drafting the original IDEA regulations, and who has served as a
court appointed and court approved expert in numerous IDEA cases throughout the country, With respect
to Dr. Freeman, the mere fact that she was not involved in the case until after the ALT’s decision was
entered is not determinative on the issue of the admissibility of her testimony. See, e.g., Guest, 193 F.3d
at 463 (finding after the fact evidence to be admissible in IDEA cases as long as it is helpful in determining
the validity of the original IEP). In sum, this Court will not disturb the district court’s decision to admit the
testimony of the School System’s experts.

B. Judicial Notice

.. Plaintiffs-Appellants sought to have the district court take judicial notice, pursuant to Federal Rule
of Evidence 201, of declarations filed by Dr. Rostetter in an unrelated California case that allegedly
“strongly suggest that the positions Dr. Rostetter advances can turn on which party is paying his bill.”
Defendant-Appellee argues that Plaintiffs-Appellants confuse a district court’s determination of 2 witness’s

credibility with judicial notice of adjudicative facts.

In United States v. Bonds, 12 F.3d 540 (6th Cir. 1993), this Court refused to take judicial notice of
a National Research Committee report:

While defendants’ request that we merely take judicial notice of this report
pursuant to Federal Rules of Evidence 201(f) and 104{a) has a certain facial
appeal, Federal Rule 201 permits a court to take judicial notice only of facts
“not subject to reasonable dispute . . . .” Fed. R. Evid. 201(b). There is no
disputie that the [report] exists, but there is considerable dispute over the
significance of its contents.

‘Bonds, 12.F.3d at 553 (footnotes omitted); see also United Statesv. Collier, 68 Fed. App. 676, 2003 U.S.
App. LEXIS 13629, at*16 (6th Cir. July 2, 2003) (finding no error in district court’s refusal to take judicial
notice of bankruptcy court judgment beyond acknowledgment that proceeding had occurred), cerr. denied,
124 S.Ct. 1094 (2004).

Here, too, there is no dispute that the California proceeding occurred or that the declarations in that
case existed. The Deals, however, essentially were attempting to get the district court to take judicial notice
of Dr. Rostetter’s lack of credibility, a fact that is very much in dispute. The proper use of the allegedly
contradictory declarations was'in cross-examination of Dr. Rostetter, and, indeed, Plaintiffs-Appetlants did

According to the Deals, Dr. Rostetter urged the district court to assess the School System’s conduct based on “standards of
acceptabie practice,” l.e., what other school districts do. There is no evidence, however, that the district court utilized any such
standard.

wi"e{iera! Rule of Evidence 201 reads, in pertinent part, as follows:

{a) Scope of rule. This rule governs only judicial notice of adjudicative facts.

(b} Kinds of facts. A judicially noticed fact must be one not subject to reasonable
dispute in that it 1s either (1) generally known within the territorial jurisdiction of the tria}
court or (2) capable of accurate and ready determination by resort to sources whose accuracy
cannot reasonably be questioned.

(d) When mandatery. A court shall take judicial notice if requested by a party and
supplied with the necessary information.

Although Rule 201 15 phrased in mandatory language, courts of appeals review a district court’s refusal to take judicial notice for
abuse of discretion. Toth v. Grand Frunk R.R., 306 F.3d 335, 349 (6th Cir. 2002).
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cross-examine Dr. Rostetter about the California litigation. There was no abuse of discretion in the district
court’s refusal to take judicial notice of the declarations. That decision therefore is AFFIRMED.

. Violations of the IDEA
1. Standards Under the IDEA

The purpose of the IDEA is fo give children with disabilities a free appropriate public education
designed to meet their unique needs.  Burilovich ex rel. Burilovich v. Bd. of Educ. of the Lincoln Consol.
Sch.,; 208 F.3d 560, 565 (6th Cir. 2000) (citing 20 U.5.C. §§ 1401(25), 1412). As part of providing a FAPE,
school districts. receiving funds under the IDEA are required to establish an IEP for each child with a
disability.' Knable ex rel. Knable v. Bexley City Sch. Dist., 238 F.3d 755, 762 (6th Cir. 2001) (citing 20
U.S.C. §1414(a)(5)). The IEP must “‘contain a specific statement of the child’s current performance Ievels,
the child’s short-term and long-term goals, the educational-and other services to be provided, and criteria
for evaluating the child’s progress.”. Id.‘at 763 (citing 20 U.5.C. § 1401(a)(20)).

- There are two parts to a court’s inquiry in suits brought pursuant to the IDEA. First, the court must
determine whether the school system has complied with the procedures set forth in the IDEA. Bd. of Educ.
of the Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 206 (1982); McLaughlinv. Holt Pub. Sch.
Bd. of Educ., 320 F.3d 663, 669 (6th Cir. 2003). Second, the court must assess whether the IEP developed

.. through those procedures was reasonably. calculated to.enable the child to receive educational: benefits.

Rowley, 458 U.S. at 206-07; McLaughlin, 320 F.3d at 669. “If these requirements are met, the State has
complied with the obligations imposed by Congress and the courts can require no more.” Rowley, 458 U.S.
at 207; aceord Kings Loecal Sch. Dist., Bd. of Educ. v. Zelazny, 325 F.3d 724, 729 (6th Cir. 2G03). Parties
challenging an IEP have the burden of proving by a preponderance of the evidence that the IEP devised by
the school district is inappropriate. Zelazny, 325 F.3d at 729; Dong ex rel. Dong v. Bd. of Educ. of the
Rochester Cmty. Sch., 197 F.3d 793, 799 (6th Cir. 1999).

o With regard to: procedural matters; a: court: should “strictly review an IEP for procedural
compliance,” although technical deviations will not render an IEP invalid. Dong, 197 F.3d at 800; see
Cleveland Heighis-Uniy. Heights City Sch. Dist. v. Boss ex rel. Boss, 144 F.3d 391, 398 (6th Cir. 1998)
(noting that “minor technical violations may be excused”). A finding of procedural violations does not
necessarily entitle appellants to relief. Knable, 238 F.3d at 764. Only if a procedural violation has resulted
in substantive harm, and thus constitutes a denial of a FAPE, may relief be granted. /d. The Supreme Court
has emphasized the importance Congress attached to the IDEA’s procedural safeguards:

{Tthe congréssionai empha$_is upon full participation of concerned parties
throughout the development of the IEP, as well as the requirements that state
and local plans be submitted to the Secretary for approval, demonstrates the

ﬂThc term “free appropriate public education” is defined in the IDEA as follows:

The term “free appropriate public education” means special education and related
services that—

{(A) have been provided at public expense, under public supervision and direction, and
without charge;

{B) meet the standards of the State educational agency;

(C) include an appropriate preschool, elementary, or secondary school education in the
State involved; and

(D) are provided in conformity with the individualized education program required under
section 1414(d) of this title.

20 11.5.C. § 1401{8). According to the Supreme Court, a FAPE “consists of educational instruction specially designed to meet
the umigue needs of the handicapped child, supported by such services as are necessary to permit the child “to benefit® from the
instraction.” Bd. of Educ. of the Hendrick Hudson Cenr. Sch. Dist. v. Rowley, 458 11.5. 176, 188-89 (1982).
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legislative conviction that adequate compliance with the procedures
prescribed would in most cases assure much if not all of what Congress
wished in the way of substantive content in an IEP.

Rowley, 458 U.S. at 206. “If the procedural requirements of the IDEA are met, greater deference is to be
afforded to the district’s placement decision.” Dong, 197 F.3d at 800.

As for substantive compliance, “[t}he ‘preponderance of the evidence’ language in the [IDEA] ‘is
by no means an invitation to the courts to substitute their own notions of sound educational policy for those
of the school authorities which they review.”” Thomas v. Cincinnati Bd. of Educ., 918 F.2d 618, 624 (6th
Cir. 1990) (quoting Rowley, 458 U.S, at 206). The Supreme Court has cautioned,

In assuring that the requirements of the Act have been met, courts must be
careful to avoid imposing their view of preferable educational methods upon
the States.  The primary responsibility for formulating the education to be
accorded a handicapped child, and for choosing the educational method most
suitable to the child’s needs, was left by the Actio state and local educational
agencies in cooperation with the parents or guardian of the child.

Rowley, 458 U.S. at 207 (footnote omitted). “Indeed, federal courts are generalists with no expertise in the
. educational needs of handicapped children and will benefit from the factfinding of a state agency, which
1s presumed to have expertise in the field.” Burilovich, 208 F.3d at 566.

The Supreme Court has spoken on the level of education that the states are required to provide to
disabled children:

Implicit in the congressional purpose of providing access to a “free
appropriate public education” is the requirement that the education to which

~access is provided be sufficient to confer some educational benefit upon the
handicapped child. . .. We therefore conclude that the “basic floor of
opportunity” provided by the Act consists of access to specialized instruction
and related services which are individually designed to provide educational
benefit to the handicapped child,

Rowley, 458 U.S, at 200-01. The Court explicitly rejected the argument that school districts are required
to provide services “sufficient to maximize each child’s potential commensurate with the opportunity
provided other children.” 7d. at 198 (internal citation omitted) {finding no congressional intent to achieve
strict equality of opportunity or services); see Renner v. Bd. of Educ. of the Pub. Sch., 185 F.3d 635, 644
(6th Cir. 1999).

Parents may receive retroactive reimbursement for private educational services they unilaterally
provide to their child in certain circumstances. Sch. Comm. of Burlington v. Dep 't of Educ., 471 U.S. 359,
370 (1985); Knable, 238 F.3d at 763. Parents are entitled to such reimbursement if a court concludes both
that the public placement violated the IDEA and that the private placement was proper under the IDEA.
Florence County Sch. Dist. Four v. Carter ex rel. Carter, 510 U.S. 7, 15 (1993); Knable, 238 F.3d at 763.
A private placement is proper under the IDEA if the education provided in the private placement is
reasonably calculated io enable the child to receive educational benefits. Knable, 238 F.3d at 770 (citing
Florence County, 510 U8, at 11).
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2. Procedural Vielations
a. Predetermination

The ALJ found that the School System “clearly” had an unofficial policy of refusing to consider
Lovaas style ABA for autistic children and that School System personnel consistently attended IEP meetings
having “pre-selected” the extant School System program regardless of Zachary’s demonstrated individual
needs. The ALY’s conclusion of predetermination was based on the following findings of fact:

24, Ms. Jane Dixon, an HCDE Special Education Supervisor, met with
Mrs. Deal on May 19, 1997 and at the meeting she discussed
programs available for autistic children without mentioning the

3 Levaas style ABA asa methodoiogy for the parents to expiore

56.  Atthe May 11,1 998}}3?_ meeting, Sandra Jerardi told the Deals that
there were certain things she would like to give (Zachary) but that she
could not because she could not give the same service to everybody.

63.  The HCDE has consistently rejected providing Lovaas style ABA
services to Zachary or any other student in their system. . . .

85.  HCDE rejects the validity of the Lovaas study and its results and
-embraces the position of the professionals in the field who have
published  articles critical of the Lovaas style ABA approach to
treating children with autism.

105.  Jane Dixon told the Deals that they could not ask questions during the
March 3, 1999 IEP mecting.

111, Ms. Dixon investigated Zachary’s parents’ dispute with the IEP and
interviewed various teachers and providers without interviewing any
of the ABA providers even though Lovaas style ABA formed the
bulk of Zachary’s educational program at that time.

112.  HCDE dented the Deal’s request for Lovaas style ABA for Zachary
in part because HCDE believes it is more expensive than HCDE's
current approach.

126.  Prior to the Deals requesting funding for Zachary’s ABA program
from the HCDE, Ms. Sandra Jerardi authored an internal memo in
which she described Zachary’s program under IDEA as a “sensitive
case with regards to school program and/or Lovaas.”
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127.

128.

129.

130.

156.

157.

174.
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Based on other testimony in the record supporting the proposition
that the HCDE rejects meaningful consideration of the Lovaas style
ABA intervention at least in large part because of its perceived cost,
the court finds that Ms. Jerardi was flagging Zachary Deal’s
education program as sensitive because of iis probable cost and
adverse impact on the HCDE policy of rejecting any and all requests
for Lovaas style ABA for young autistic children.

At the May 11, 1998 IEP meeting, the Deals outlined the impressive
resulis Zachary had achieved with the Lovaas style ABA
methodology and asked the HCDE to fund a continuation of the
program over the summer.

'HCDE personnel informed the Deals that “the powers that be” were
‘not implementing ABA programs.

Ms. Jerardi, an HCDE representative and IEP team member in the
May 11, 1998 1EP team meeting told the Deals that she wished
people would pay their taxes so that HCDE could provide ABA for

Zachary.

Jane Dixon believes that the parents’ proposed goal to make Zachary
independent in society with as normal a life as possible is unrealistic,

HCDE has a policy of not considering Lovaas style ABA for autistic
children: Sandra Jerardi admits to being impressed by Zachary’s

~ ‘present levels of performance yet steadfastly refuses to"give any
‘credit to Zachary’s intensive Lovaas style ABA program for these

achievements. Ms. Jerardi refuses to concede that any progress is
attributable to the ABA program even when the progress was
obtained over the course of a summer in which the school system
provided no services.

HCDE refused the Deal’s offer to help train HCDE personnel on
Zachary’s ABA program and protocols.

J.A. at 37-49 (citations to admmistrative hearing record omitted}.*2
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The district court did not explicitly reject any of the ALY's findings of fact on the issue of
predetermination. RelyingonMs. C. exrel N.L. v. Knox County Schools, 315 F.3d 688 (6th Cir. 2003), the
court simply concluded that “[t]he facts of this case do not add up to predetermination on the part of

12Th€ Deals point to two additional pieces of evidence that they claim support a finding of predetermination. First, Dorma
Palmer, a School System psychologist, testified at the administrative hearing regarding her familiarity with a publication entitled,
“How o Avoid Parents’ Demands for Lovaas.” Second, s letter from the School System’s counsel regarding, inter alia, the
representation in the Deals’ administrative hearing smted “I previously briefed the Board in executive session regardmg thig
litigation and its importance to the system and received its backing in our proposal to defend this Htigation vigorously,” The Deals
contend that this statement is compelling evidence that the School System is being driven by us fear of this case setting a
precedent that will require it to provide similar ABA services to other autistic children.
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HCDE.” The court found persuasive the fact that the Deals were present at every 1EP meeting convened
and at every meeting took the opportunity “to forcefully advocate their position.” The court stated,

HCDE could come to JEP meetings with pre-formed opinions regarding the
best course of action for Zachary so long as school officials were willing to
listen to the Deals, and the Deals had the opportunity to make objections and
suggestions. . . . There is nothing in IDEA which requires school systems to
accept the parents’ point of view, or suffer a procedural violation of the
statute.

This Court’s review of the predetermination decision is de novo, since it is 2 mixed question of law
and fact. See Knable ex rel. Knable v. Bexley City Sch. Dist,, 238 F.3d 755, 766 (6th Cir. 2001). The
evidence reveals that the School System, and its representatives, had pre-decided not to offer Zachary
intensive: ABA services regardless -of any evidence concerning Zachary’s individual needs and the
effectiveness of his private program. . This predetermination amounted toa procedural violation of the
IDEA. Because it effectively deprived Zachary’s parents of meaningful participation in the IEP process,
the predetermination caused substantive harm and therefore deprived Zachary of a FAPE.

The leading case on preéeierminaﬁon is Spielberg ex rel. Spielberg v. Henrico County Public
Schools, 853 F.2d 256 (4th Cir. 1988). There, the district court had concluded, based on a series of letters

- written before the JEP-meeting that focused on a change in-placement; that the school district had decided -~ -

to change the disabled student’s placement before developing an IEP to support the change. Id. at 258-59.
The Fourth Circuit affirmed the district court’s determination that a procedural violation had occurred that
deprived the student of a FAPE:

Under the EHA [the predecessor to the IDEA), the general rule is that
placement should be based on the IEP. 34 CF R. § 300.552. The appendix
Jnterpreting the EHA regulations states that “IEP objectives must be written
before placement.” 34 C.F.R. Part 300, App. C., Question 42. The decision
to place Jonathan at Randolph before developing an IEP on which to base
that placement violates this regulation as interpreted by the Secretary of
Education. It also violates the spirit and intent of the EHA, which
emphasizes parental involvement. After the fact involvement is not enough.

/d. at 259 (footnote omitted). The relevant regulation provides that, in determining the educational
placement of a disabled child, the public agency must ensure that the placement “{ils based on the child’s
IEP.” 34 CF.R. §300.552.

W.G. v. Board of Trustees of Target Range School District No. 23, 960 F.2d 1479 (9th Cir. 1992),
was a similar case. There, the Ninth Circuit agreed with the district court that the school district had
independently developed a proposed IEP that would place the student in a preexisting, predetermined
program. /d. at 1484. At the IEP meeting, no alternatives to that program were considered. Jd. The court
held that in order to fulfill the goal of parental participation in the IEP process, the school district was
required to conduct, not just an IEP meeting, but a meaningful 1EP meeting. Id. at 1485,

Courts often have declined to find predetermination; however, such cases are distinguishable from
the case sub judice. See, e.g., Knox County Sch., 315 F.3d at 694-95 (finding no predetermination where
parent was not involved in initial, ex parte determination of eligibility but was active participant in final
determination); Fuhrmann ex rel. Fuhrmann v, E. Hanover Bd. of Educ.,993F.2d 1031, 1036 (3d Cir. 1993)
(finding parents had opportunity to participate in JEP formulation in meaningful way); Hanson ex rel.
Hanson v. Smith, 212 F. Supp. 2d 474, 486 (D. Md. 2002) (noting credible evidence that school board came
to IEP meetings with open mind, and that several options were discussed and considered before final
recommendation was made); Doyle v. Arlington County Sch. Bd., 806 F. Supp. 1253, 1262 (E.D. Va. 1992)
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(holding that school system had merely proposed a placement before IEP was completed and had not “fully
made up its mind before the parents ever [got] involved,” thereby denying the parents “the opportunity for
meaningful input”), aff’d, 39 F.3d 1176 (4th Cir. 1994). In Knox County Schools, this Court emphasized
that school officials are permitted to form opinions and compile reports prior to IEP meetings. Knox County
Sch., 315 ¥.3d at 693-94 n.3. The Court cautioned, however, that such conduct is only harmless as long as
school. officials are “willing to listen to the parents.” Jd at 694-95 (noting that school system
representatives should “come to the meeting with suggestions and open minds, not a required course of
action™).

The facts of this case strongly suggest that the School System had an unofficial policy of refusing
to provide one-on-one ABA programs and that School System personnel thus did not have open minds and
were not willing to consider the provision of such a program. This conclusion is bolstered by evidence that
the School System steadfastly refused even to discuss the possibility of providing an ABA program, even

“inthe face of impressive results. Indeed, School System personnel openly admired and were impressed with

. Zachary’s performance: (presumably gitained through the ABA program), until the Deals asked the School

System to pay for the ABA program.’” Several comments made by School System personnel suggested that

they would like to provide Zachary with ABA services, i.e., they recognized the efficacy of such a program,

but they were prevented from doing so, i.e., by the School System policy. The clear implication is that no

matter how strong the evidence presented by the Deals, the School System still would have refused to
provide the services. This is predetermination.

The district court erred in assuming that merely because the Deals were present and spoke at the
various IEP meetings, they were afforded adequate opportunity to participate. Participation must be more
than a mere form; it must be meaningful. W.G., 960 F.2d at 1485; see also Knox County Sch., 315 F 3d at
694-95 (stating that school officials must be willing to listen to the parents and must have open minds).
Despite the protestations of the Deals, the School System never even treated a one-on-one ABA program
as a viable option. Where there was no way that anything the Deals said, or any data the Deals produced,

- -could have changed the School System’s determination of appropriate services, their participation wasno
‘more than after the fact involvement.. See Spielberg, 853 F.2d at 259. PRI R

The School System noted, at oral argument, that the Deals’ participation in the IEP process is
evidenced by their contributions to the descriptions of Zachary’s present levels of performance and to the
stated goals and objectives contained within the IEPs. The School System was unable to point to any
evidence, however, that the Deals contributed to the operative portions of the IEP—that their opinions were
considered in determining the services that would be provided to Zachary. In short, nothing offered by the
School . System suffices to surmount the Golconda of circumstantial evidence adduced by Plaintiffs-
Appellants to establish the existence of an unofficial School System policy of rejecting any requests for an
intensive, one-on-one ABA program. This evidence includes the internal memorandum by Sandra Jerardi
flagging Zachary’s education program as a “sensitive case with regards to school program and/or Lovaas,”
as well as various commments from School System personnel, including a statement that “the powers that be”
were not funding ABA programs.

The School System seemed to suggest, at oral argument, that itis entitled to invest in a program such
as TEACCH and then capitalize on that investment by using the TEACCH program exclusively. But this
is precisely what it is not permitted to do, at least without fully considering the individual needs of each
child. A school district unquestionably may consider cost in determining appropriate services for a child.
E.g., Clevengerv. Oak Ridge Sch. Bd., 744 F.2d 514, 516-17 (6th Cir. 1984). The school district is required,

13As discussed m depth by the ALJ, the Deals’ preference for the CARD program over the School System program was not
the result of 2 mere dispute over educational methodelogy but, rather, was based on extensive data regarding Zachary’s progress
under the CARD program. Zachary exhibited significant 1Q gains, as well as practical improvement in daily tasks. One of the
School System’s experts, Dr. Taubman, testified before the district court that after reviewing numerous boxes of data on Zachary's
progress, he was unable 1o point to a single error or inaccuracy.
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however, to base its placement decision on the child’s IEP, 34 C.F.R. § 300.552, rather than on the mere
fact of a pre-existing investment. In other words, the school district may not, as it appears happened here,
decide that because it has spent a lot of money on a program, that program is always going to be appropriate
for educating children with a specific disability, regardless of any evidence to the contrary of the
individualized needs of a particular child. A placementdecisionmay only be considered to have beenbased
onthe child’s IEP when the child’s individual characteristics, including demonstrated response to particular
types of educational programs, are taken into account. See Polk v. Cent. Susquehanna Intermediate Unit
16, 853 F.2d 171, 177 (34 Cir. 1988) (noting that the “system of procedural protection only works if the
state devises an individualized program and is willing to address the handicapped child’s ‘unique needs™™)
{quoting 20 U.S.C. § 1401(16)). A “one size fits all” approach to special education will not be
countenanced by the IDEA.

. A procedural violation can cause substantive harm when it seriously infringes upon the parents’
opportunity to participate in the 1IEP process. Knable, 238 F.3d at 765; see also Bd. of Educ. of the Hendrick
Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 208.(1982) (“Congress sought to protect individual
children by providing for parental involvement .. . in the formulation of the child’s individual educational
program.”). Because the School System deprived the Deals of a meaningful opportunity to participate, the
predetermination amounts to denial of a FAPE for Zachary. The Court accordingly REVERSES the district
court’s decision on this basis.

The ALJ found (1) that no regular education teacher attended the February 19, 1999, IEP meeting;
(2) that no regular education teacher of Zachary s attended the October 15, 1998, IEP team meeting “even
though it was clear that whether or not it would be appropriate for Zachary to participate in the regular
education setting would be a subject of the meeting”; (3) that the regular education teacher who attended
the August 25, 1999, meeting left before the 1999-2000 goals and objectives were developed and before the
issue of placement was decided; and (4) thatno regular education téacher atiended the August 20, 1999, IEP

" meeting. The ALJ found that the failure of the School System to have regular education teachers attend the

IEP meetings was a “troubling procedural violation,” as well as “strong evidence that the decision to place
Zachary in a special education classroom for the 1999-2000 school year had been made before the IEP team
convened.”

The district court erroneously stated that “the ALPs findings only catalog two IEP meetings
(October 1998 and February 1999) where a regular school teacher was not present.” The district court then
explained that the absence of a regular school teacher at these two meetings did not cause substantive harm
to Zachary or his parents and thus did not deny Zachary a FAPE:

In October 1998, Zachary was four years old. He would not have been
attending regular school during the 1998-1999 school year because he had
not reached age five. It is difficult to see what meaningful contribution a
regular school teacher could have made to this meeting. The February 1999
IEP meeting was held at a time when the IEP for the 1999-2000 school year
had long been formulated, and during a time when Zachary was not even
attending an HCDE school. Again, it risks stating the obvious to conclude
that this had no effect on the welfare of Zachary or the Deals.

A school district is required to “ensure that the IEP team for each child with a disability includes . . .
[a]t least one regular education teacher of the child (if the child is, or may be, participating in the regular
education environment).” 34 C.F.R. § 300.344(a). There appears to be no dispute that the School System
technically violated the IDEA by failing to include regular education teachers at certain TEP meetings. The
question is whether these violations caused substantive harm to either Zachary or his parents. There is little
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case law directly on point.w The Supreme Court clearly recognized the importance of the IDEA’s
procedural requirements in ensuring that a disabled student receives a FAPE. See Rowley, 458 U.S. at 206
(“[Aldequate compliance with the procedures prescribed would in most cases assure much if not all of what
Congress wished in the way of substantive content in an IEP.”). The Court is mindful, however, that mere
“technical deviations” do not render an IEP invalid. Dong, 197 F.3d at 800.

- The district court unaccountably failed to consider the violations relating to the two August 1999
meetings—the meetings at which the 1999-2000 IEP that is the subject of this lawsuit was prepared. The
Court agrees that the School System’s failure to ensure the attendance of regular education teachers at the
October 1998 and February 1999 meetings did not cause substantive harm. The very purpose of this
requirement is implicated, however, by the August 1999 failures. ‘The rationale for requiring the attendance
of a regular education teacher is closely tied to Congress’s “least restrictive environment” mandate. The
input provided by a regular education teacher is vitally important in considering the extent to which a
- disabled student may be integrated into a regular education classroom and how the student’s individual

needs might be met within that classroom. One of the Deals” main objections to the 1999-2000 IEP
developed for Zachary is that it did not provide for sufficient integration. The absence of the unique
perspective thatcould hav%bé:en provided by a regulareducation teacher therefore had a realimpact on the
decision-making process. ~ The Court therefore REVERSES the district court’s decision based on this
procedural violation, as well. '

o 3v-Substantive Violations - -

The ALJ held that the School System had denied Zachary a FAPE by offering its standard, “eclectic”
program for teaching autistic children rather than 30 hours per week of “Lovaas style ABA.” The ALJ cited
to extensive evidence tending to suggest that the approach offered by the School System provides little or
no chance of self-sufficiency for an autistic child while, under the Lovaas approach, self-sufficiency is a real
possibility. The district court found that it could not conclude that the private school placement and ABA.
. services provided by the Deals were inappropriate, but that the proper focus was on the program offered by

- “:the'School System. The court determined that there are a number of effective ways to deal with autism, and

*that the School System’s program utilized an acceptable methodology.

Defendant-Appellant argues that the ALY improperly shifted the burden of proof by requiring it to
prove that its program was better than what was provided by the Deals and that the ALT misapprehended
the Lovaas study and failed to comprehend that the School System’s program was consistent with best
practices in the field. - S . '

The district court had the benefit of testimony from four experts offered by the School System to
correct the ALJ’s alleged misapprehensions. As a result, the ALJ and the district court ultimately took
different views of the facts. Their respective opinions, however, evince a fundamental legal disagreement
regarding the level of education that must be provided to a disabled child.

The facile answer to the question raised by this disagreement is that a school district is only required
to provide educational progranmming that is reasonably calculated to enable the child to derive more than
de minimis educational benefit. Doe ex rel. Doe v. Smith, 879 F.2d 1340, 1341 (6th Cir. 1989}, This Court
and others faced with essentially the same question have decided that school systems are not required to

14}_9 W.G. v. Board of Trustees of Target Range School District No. 23, 960 F.2d 1479, 1484-85 (9th Cir. 1992}, the court
pointed to the school district’s failure to obtain any input or participation from the student’s regular classroom teacher as one
aspect of the school district’s serfous procedural violations.

15 . . . .
Defendant-Appeilant’s argument that the schoof principal and others familiar with the regular education program were
present at these meetings misses the mark. The regulation explicitly requires the attendance of a “regular education teacher of
the child.” 34 C.F.R. § 300.344(a). The regulation does not state an exception where other knowledgeable people are present.
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provide autistic children with the sort of intensive (and expensive) educational program pioneered by Dr.
Lovaas. Burilovich ex rel Burilovich v. Bd. of Educ. of the Lincoln Consol. Sch., 208 F.3d 560 (6th Cir.
2000) (“Lovaas-style” discrete trial training vs. mainstream kindergarten); Dongexrel Dongv. Bd. of Educ.
of the Rochester Cty. Sch., 197 F.3d 793 (6th Cir. 1999) (“Lovaas intervention method” vs. TEACCH),
Adams ex rel. Adams v. Oregon 195 F.3d 1141 (9th Cix. 1999) (early intervention services consisting of
40 hours per week of “Lovaas-type discrete trial training” vs. 12.5 hour school program incorporating that
and other methodologies); Renner v. Bd. of Educ. of the Pub. Sch., 185 F.3d 635 (6th Cir. 1999) (40 hours
per week of one-on-one discrete trial training vs. school based program including some discrete trial
training); Popson ex ref JP.v. W. Clark Cmty. Sch., 230 F. Supp. 2d 910 (S.D. Ind. 2002) (Lovaas based
“ABA/DTT program” vs. “eclectic approach™).

At some point, however, this facile answer becomes insufficient. Indeed, there is a point at which
the difference in outcomes between two methods can be so great that prowszon of the lesser program could
amount to denial of a FAPE. - A school district clearly is not required to “maximize each child’s potentlal
‘commensurate ‘with the opportunity provided other children,” Rowley, 458 1J.8. at 198 (intemal citation
omitted), i.e.; to provide all children with equal educational opportunity. The Third Circuit, however, has
held that an Z{E? must confer a “meaningful educational benefit” 7T.R. ex rel. N.R. v. Kingwood Township
Bd. of Educ.; 205 F.3d 572, 577 (34 Cir. 2000) (citing Polkv. Cent. Susquehanna Intermediate Unit 16,853
F.2d 171, 182 (3d Cir. 1988) and Ridgewood Bd. of Educ. v. N.E., 172 F.3d 238, 247 (3d Cir. 1999)).
Further, that benefit “mustbe gauged inrelation to a child’s potential. > Kingwood, 205 F.3d at 578 (quoting

- Ridgewood; 172 F.3d-at 24')).- Based on-the analyms set forth below, we agree that the IDEA- requires-an

IEP to confer a “meaningful educational benefit” gauged in relation to the potential of the child at issue.

in Polk, the issue was the provision of physical therapy as a “related service.” Rather than prc’vzdmg
direct physwa} therapy from a licensed physical therapist, the school district shifted to a “consultative”
model whereby a physical therapist did not provide any therapy directly, but instead trained the classroom
teacher to integrate physical therapy with the disabled student’s education. Polk, 853 F.2d at 173-74. The
~parents alleged that the failure to provide direct physical therapy at least.once a week had hindered their
child’s progress in meeting his educational goals.  7d. at 172. The Third Circuit first held that there wasa
genuine issue of material fact regarding whether the defendants had failed to provrde individualized
educational programs due to theirrefusal, as a blanket rule, even to consider providing handicapped students
with direct physical therapy from a licensed therapist. 1. The court next concluded that the lower court
had erred in evaluating the disabled child’s educational program by a standard under which even trivial
educational advancement could satisfy the substantive requirements of the statute. 7d.

The court held that a FAPE must provide “more than a trivial educational benefit.” 74 at 180.
Noting that Rowley was a narrow decision and that the precise issue of how much educational benefit must
be provaded had not been squarely before the Court in that case, the Polk court relied on Rowley’s use of
the word “meaningful,” as well as legislative history emphasmmg the importance of self-sufficiency, to find
that the educational benefit must be more than de minimis. Id. at 179-82 (noting that Congress must have
contemplated “significant learning” in special education classrooms). The court chose to read expansively
its previous decision in Board of Education v. Diamond, 808 F.2d 897, 991 (Sd Cir. 1986), in which it had
rejected the argument that when the Rowley Court referred to “some beneﬁt it meant any benefit at all,
even if the child nevertheless regressed. Polk at 183.

Later Third Circuit cases have affirmed that IEPs must be tailored to provide a meaningful benefit.

For example, in Ridgewood, the court held that a mere finding that an IEP had provided “more than a trivial
educational benefit” was insufficient to establish that the IDEA’s standards had been met. Ridgewood, 172
F.3d at 247-48. The court found that because the benefit provitied “must be ganged in relation to a child’s
potential,” Polk at 185, the determination of “meamngﬁﬂ benefit” requires “a student-by-student analysis
that carefully considers the student’s individual abilities.” Rid geweod at 248. The Kingwood court, in turn,
emphamzed that the educational benefit must be “meaningful,” and acknowledged that a district court must

“analyze the type and amount of learning” of which a student is capable in order to determine how much
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of an educational benefit must be provided. Kingwood, 205 F.3d at 577-78 (quoting Ridgewood, 172 F .3d
at 248). :

Rowley is the only Supreme Court decision to have addressed the level of educational benefit that
must be provided pursuant to an IEP. Nothing in Rowley precludes the setting of a higher standard than the
provision of “some” or “any” educational benefit; indeed, the legislative history cited in Rowley provides
strong support for a higher standard in a case such as this, where the difference in level of education
provided can mean the difference between self-sufficiency and a life of dependence. As noted by the Third
Circuit, “Rowley was an avowedly narrow opinion thatrelied significantly on the fact that Amy Rowley
progressed successfully from grade to grade in a “mainstreamed’ classroom.” Polk, 853 F.2d at 180. Since
Amy Rowley was receiving passing grades and otherwise succeeding in school, the only question before

the Court was whether the school was required to give Amy sufficient assistance to allow her to receive the
same educational benefit as her non-disabled peers. The Rowley Court did not have occasion to consider

the question of what level of educational benefit the 'school district would have been required to provide

Amy Rowley had she not been progressing successfully Throx_xgh school in a'regular education classroom. -

-+ The Court in Rowley rejected the idea that self-sufficiency was the ‘substantive standard that
Congress imposed on the states, “[blecause many mildly handicapped children will achieve self-sufficiency
without state assistance while personal independence for the severely handicapped may be an unreachable
goal.” Rowley, 458 U.S. at 201 n.23. The Court recognized, however, that a key concern of and primary
- justification for the IDEA’s predecessor was the desire to foster self-sufficiency in-handicapped children.
The Court quotes, for example, the following Senate Report excerpt:

The long range implications of these statistics are that public agencies and
taxpayers will spend billions of dollars over the lifetimes of these individuals
to maintain such persons as dependents and in a minimally acceptable
lifestyle. With proper education services, many would be able to become

- productive citizess, confributing to society instead of being forced to remain -
‘burdens. Others, through such services, would increase their independence,
thus reducing their dependence on society. o '

S. Rep. No. 94-168, at 9 (1975), reprinted in 1975 U.S.C.C.AN. 1425, 1433 (quoted in Rowley, 458 U.S.
at 201 n.23). - The Court also quotes one of the principal Senate sponsors of the legislation stating,
“Providing appropriate ‘educational services now means that many of these individuals will be able to
become a contributing part of our society, and they will not have to depend on subsistence payments from
public ﬁm)di;a” Rowley, 458 11.8. at 201 n.23 (quoting 121 Cong. Rec. 19492 (1975) (remarks of Sen.
Williams}). ™ '

1GSimiiar ideas were expressed in Polk:

The EHA’s sponsors stressed the importance of teaching skills that would foster personal
independence for two reasons. First, they advocated digmity for handicapped children.
Second, they stressed the long-term financial savings of early education and assistance for
handicapped children. A chief selling point of the Act was that although it is penny dear, it
is pound wise-the expensive individualized assistance early in life, geared toward teaching
basic life skills and self-sufficiency, eventually redounds to the benefit of the public fisc as
these children grow to become productive citizens. . . .

-« - - [Tihe emphasis on self-sufficiency indicates in some respect the quantum of
benefits the legisiators anticipated: they musthave envisioned that significant learning would
transpire in the special education classroom-enough so that citizens who would otherwise
become burdens on the state would be transformed into productive members of society.

Polk, 853 F.24 at 181-82.
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The current version of the IDEA provides further support for such sentiments, Congress explicitly -
found that shortcomings of the previous act, the Education for all Handicapped Children Act of 1975,
included low expectations for disabled children and “an insufficient focus on applying replicable rescarch
on proven methods .of teaching and learning for children with disabilities.” 20 1.S.C. § 1400(a)(4).
Congress has declared that the school personnel who work with disabled children should receive high -
quality professional development in orderto provide such personnel with the skills necessary to “ensure that
[all disabled children] have the skills.and knowledge necessary to enable them . . . to be prepared to lead
productive, independent, adult lives, 1o the maximum extent possible.” 201].8.C. § 1400(a)(5)}(E}. Indeed,
one of the stated purposes of the IDEA is ““to ensure that all children with disabilities have available to them
a free appropriate public education that emphasizes special education and related services designed to meet
their unique needs and prepare them for employment and independent living.” 20 U.S.C. § 1400(d)(1)}(A)

(emphasis added). .~ o . : . ' .

- oAt the very Teast, the intent of Congress appears to have been to require a program providing a

. meaningful educational benefit towards the goal of self-sufficiency, especially where self-sufficiency isa
realistic goal for a particular child.  Indeed, states providing no more than some educational benefit could
not possibly hope to attain the lofty goals proclaimed by Congress. - In evaluating whether an educational
benefit is meaningful, logic dictates that the benefit “must be ganged inrelation'to a child’s potential.” Polk,
853 F.2d at 185. Only by considering an individual child’s capabilities and potentialities may a court
determine whether an educational benefit provided to that child allows for meaningful advancement. In
- conducting this ‘inquiry; courts shouldheed- the congressional admonishment not to set unduly Tow
expectations for disabled children. '

... The obvious objection to the meaningful benefit standard is the expense involved. Asthe Supreme
Court hasnoted, however, “There is no doubt that Congress imposed a significant financial burden on States
and school districts that participate in the IDEA.” Florence County Sch. Dist. Fourv. Carter ex rel. Carter,
510U.8.7,15 (1993) (rejecting argument that excessive cost of reimbursement could excuse school district

. from reimbursing parents in accord with IDEA’s mandate). School districts are permitted to consider cost -
*in.devising an appropriate educational program. F.g., Clevengerv. Oak Ridge Sch: Bd., 744 F.2d 514, 516- A

17 (6th Cir. 1984). A case suchas Zachary Deal’s, however, 1s precisely the sort of situation where judicial
intervention is necessary to fulfill congressional intent and serve the public interest. Left to its own devices,
a school system is likely to choose the educational option that will help it balance its budget, even if the end
result of the system’s indifference to a child’s individual potential is a greater expense to society as a whole. _

1t has often been said that “courts must be careful to avoid imposing their view of preferable
educational methods upon the States.” Rowley, 458 11.8. at 207-08 (stating that courts lack the specialized
knowledge and experience necessary to resolve persistent and difficult questions of educational policy).
“[Flederal courts are generalists with no expertise in the educational needs of handicapped children, and will
benefit from the factfinding of a state agency with expertise in the field.” Renner, 185 F.3d at 641 (quoting
Smith, 879 F.2d at 1343); see Metro. Bd. of Pub. Educ., Metro. Gov't v. Guest ex rel. Guest, 193 F.3d 457,
462 (6th Cir. 1999) (noting that federal courts “are given the benefit of expert factfinding by a state agency
devoted to this very purpose”) (quoting Crocker v. Tenn. Secondary Sch. Athletic Ass’'n, 873F.2d 933, 935
(6th Cir. 1989)). What seems to have been overlooked by the district court in this case is that the ALJ is
a representative of the state presumed to have both the educational expertise and the ability to resolve
questions of educational methodology that the federal courts do not have. While the district court always
18 required to give due deference to administrative findings in an IDEA case, even greater weight is due to
an ALJ’s determinations on matters for which educational expertise is relevant. McLaughlin v. Holt Pub.
Sch. Bd. of Educ., 320 F.3d 663, 669 (6th Cir. 2003). The district court here does not appear to have

1., . L . . . . . . . .
The mmplication from these manifestations of congressional intent might be that, where self-suffictency s a realistic goal
for a child, a program that maximizes the possibility of self-sufficiency could be required.
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accorded due deference to the ALY’s findings, especially in areas touching upon the ALJ’s presumed
educational expertise.

The Court is cognizant, however, that the ALJ did not have the benefit of the additional evidence
provided to the district court at trial. On remand, the district court must carefully consider all of the
evidence in-this case, giving due deference to the ALJ’s findings, in determining whether a substantive
TDEA violation occurred under the meaningful benefit standard. In conducting this inquiry, the court should
“carefully consider[] the student’s individual abilities.” Ridgewood, 172 F.3d at 248, The district court’s
decision regarding substantive violations is REVERSED, and this case is REMANDED to allow the court
to determine whether the School System provided Zachary with a meaningful educational benefit.

4. Reimbursement

. The ALJ awarded the Deals reimbursement for their home-based ABA program and for “related
services,” suchas physical, speech, and occupational therapy. The ALJ found that the 1999-2000 IEP did .
not offer an education in the least restrictive environment, and that the parents’ placement at the Primrose
School did. He refused, however, to award the Deals reimbursement for that placement because they failed
to give the School:System the statutorily required notice. The district court reversed the ALY’s decision
insofar as it required the School System to reimburse the Deals for any of the costs incurred by them in

providing any educational services to %gchary. It affirmed the ALY’s decision to the extent that the decision

...denied reimbursement for other costs. . ..

Once an IDEA violation is found, the court is authorized to “grant such relief as the court determines
is appropriate.”. 20 U.S5.C. § 1415(1)(2¥B)iii). Parents are entitled to retroactive reimbursement if the
school district failed to provide the student with a FAPE and if the private placement chosen by the parents
was reasonably calculated to enable the child to receive educational benefits. Florence County, 510 U.S.
at 11-16; Knable ex rel. Knable v. Bexley City Sch. Dist., 238 ¥.3d 755, 763 (6th Cir. 2001). ““[E]quitable
considerations are relevant in fashioning relief,” and the .court enjoys “broad discretion’ in so doing.”.
Florence County, 510 1.5, at 16 (quoting Sch. Comm. of the Town of Burlingtonv. Dep 't of Educ.; 471 U.S.
359, 374, 369 (1985)); see Knable, 238 F.3d at 771 (“[I]t is the district court’s role in the first instance to
weigh the equities in this case to determine the appropriate level of reimbursement to be awarded.”).

Here, the Deals are entitled to reimbursement. The School System deprived Zachary of a FAPE by
predetermining his placement and by failing to ensure the attendance of regular education teachers at certain
IEP meetings. Furthermore, the district court has the opportunity, on remand, to find an additional,
substantive, IDEA violation by the School System. The private educational services provided by the Deals
clearly were proper under the IDEA. See Florence County, 510U.8.at 11-16; Knable, 238 F.3d at 770-71.
The district court’s task on remand thus is to determine the level of reimbursement that is “appropriate” in
light of the IDEA’s purpose. Burfington, 471 U.S. at 369; see Florence County, 510U S. at 16 (stating that
the district court “must consider ail relevant factors, including the appropriate and reasonable level of
reimbursement that should be required”). For the reasons previously stated, the district court’s
reimbursement decision is REVERSED, and the case is REMANDED for the court to weigh the equities
and determine the appropriate level of reimbursement.

wPiaintiffsmAppeﬂants do not seek relief from this Court on the basis of the district court’s denial of related services
reimbursement, so the Court need not reach that issue. The Court also need not analyze the LRE issue since, even if the Court
were to find that the 1999-2000 IEP violated the LRE requirement, there would be ne basis upon which to reverse the ALPs
determination regarding the statutory notice.
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D. Award of Costs

The district court ordered that the School System “shall recover of the plaintiffs its costs of action.”
Plaintiffs-Appellants argue that this mposition of costs is “wholly erroneous and ‘chilling.”” Because,
pursuant to this Court’s instant rulings, Plaintiffs-Appellants are the prevailing parties, the district court’s
order on costs is MOOT, and the Court need not further consider the issue.

IV. CONCLUSION

For the foregomng reasons, the Court AFFIRMS the district court’s decisions on the additional
evidence and judicial notice issues. The Court REVERSES the district court’s determinations regarding
procedural and substantive violations of the IDEA, as well as reimbursement relating to those violations.
Because Plaintiffs-Appellants are now the prevailing parties, the issue of costs is MOOT. This case is
REMANDED for further proceedings in accordance with this opinion.






Peter J. Condon

WI-FACETS Parent Leader
CSHCN-CPL Green County
PAA-Parent Assistance and Advocacy

g ._'F’etar (Pete) mamed to: Sherry for 33-years is the father of 3-children, a daughter
{23) and twin sons (now 22-years nid) that were born premature, and have had

) 'deveiopmentai delays (CD) throughout elementary and secondary schooling.
' Pete has an active role on the Green County Transition Advisory Council as a

parent and stakehc[der He has 17-years of IEP experience as a parent and has

been pro-active in assisting his twin sons in their transition into adult living. Pete

-~ is-aninvolved-4-H-Leader as-a Club General Leader-and on several county
committees.

Peter is the sé'h.:o.f. Franklyn Condon, a totally disabled WW-2 Veteran who in
1944 in Europe gave one eye and the majority of his vision in the remaining eye
- (legally blind) in service to his country. Because of the severity of his father's

| "+ head wound; Peter in his childhood years experienced first hand: Seizure
" Disorder, Traumatic Brain Injury, Post-Traumatic Stress Disorder, and Dementia

as related to brain injury. These experlences have come {o serve Peter well as
an advocate for all disability areas, not only in empathy and understanding of
disabilities but'to understand the barriers that remain for persons with disabilities
and the distance that remains before disabled persons are truly inciuded into the
fabric of society.

Pete is a passionate man and speaks from the heart with conviction. Pete has a
passion for his wife of nearly 34-years, his children, and grandchildren, for life,
and extended family and friends.

You see things and you say, “Why”
| dream things that never were and say
“Why Not”
..G.B. Shaw



February 7, 2006

Honerabie -Sénatér-()lsen atid Committee Members,

lam speakmg today agamst this proposed legislation the Autism Scholarship AB-700 and

'~ sharing with you'my talk points on- WhyI oppose this legislation: While speaking in
opposition, I want to stress that 1 am an advocate for all children and all children with
disabilities. '

“Why would a child with autism be considered more important than are my
- '_chlldren wzth cogmtzve disabilities or my neighbor’s child with Cerebral Palsy
s and my cousin’s son ’Wlth Down syndrome? I believe very.strongly that the
o "umque educatmnal needs of all children thh disabilities should be paramount in
Coall 1egislatzon involving special education. It is objectlonable to me to consider
" that a special interest group was ‘able to advance this legislation through the
'rAssembly, and now the Senate, without consideration of all children with

disabilities and the impact of taking monies from spemai education ald to schools

'.where chﬁdren with disabilities rentain.”

o - Scholarship, Voucher, or just plain tobbing Peter to pay Paul? Webster’s New
World defines scholarship as used, “a gift of money or other aid to help a
student.” There is no gift here as the money comes from others that also have

oconeeds T believe the bill AB-700 advanced through the Assembly in part from the
7 support of Assembly Representatzves that favor the expansion of school choice -
and vouchers. This is the “start” that my Assembly Representative who sponsored
and voted for this bﬁl when he responded in writing to my concerns about AB-
2700, G

. Whﬁe lam not an attomey, through my 17-years of IEP experience with my own
twin sons special educational needs; I know that the responsibility for Free -
Appropriate Public Education as defined by the Individuals with Disabilities
Education Act, belongs to the Local Educational Agency. Federal, State and Local
Tax monies are used to insure that a child with a disability receives FAPE in the
Least Restrictive Environment. The responsibility to determine the individual
child with a disability needs are that of the IEP Process, whether those needs are
speech and language services 3-times a week for 15-minites or the expenditure of
$50,000.00 for special equipment for a child with a disability. $50,000.00 far
exceeds the amount of the proposed scholarship again being a form of
discrimination against that child because of disability.




» In the same context of the precedmg bullet is this legislation based on a broad
-adm;sswn that Local Educational Agencms are not providing FAPE? In
~ sponsoring this legxslanon are our elected Legislators admitting to the violation of
IDEA by perhaps many of our school dxsmcts? Can this be legally done? Should
our legislators be mciuded in due process and a very large class action be sought,
~asking why can't our schools meet the: needs of our children with disabilities? I
guess they: have 1mmumty and [ often wonder why they do, because it seems to
- me (I am not an attorney) that parts of this legislation are directly in conflict of
IDEA, and T1t16:-2 of the ADA, :

o . Finally to parents that are speaking in favor of this legislation, 1 am sure you are
a8 passionate | for your child with autism as I am for all children with disabilities. It
. took me several years of advocatmg for Just my children before I could broaden -
comy advocacy to include all children. I can of a couple of instances where because
L of knowledge of special’ educatmn I could have:- helpeé a family wﬁh the stmggles
. }they were having with their son that happened to be a friend of my twin'sons. I

chose not to get involved. I have regrets because my sons were getting what they
needed thmugh the IEF Process and their son was not. A few years later T did

" ibecome involved and. lmprovements were made, but at thie safnie titfie, therewasa

loss because I did nothing to help at-a vulnerable period, In signing the
~ Declaration of Independence, Benjamin: Fraxﬂqizn made this statement; “We must
atl hang together or most assuredly we will all hang separately I am saddened
_that we are on opp051te sides of this issue, but I must take the stand for all
I chzldmn wath dxsabxhtles not Just a select few wzthm autlsm spectrum

- Respectfuily,

Peter 1. Condon, Parent

PAA-Parent Assistance & Advocacy
WI-FACETS Parent Leader
CYSHCN Parent Leader



